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FOREWORD

This manualwaspreparedo complywith AS 44.62.050,andis for useby stateofficials, agency
staff,andthepublicin thedevelgpment processingandadoptiorof stateadministrativeregulations.
Thismanualprovidesa basicexplanatiorof proceduralstyle,andformattingrequirementsiswell
asreferenceso relatedcourtcases.

Sincethismanualwaslastupdatedheinteresiof thepublicandthelegislaturan regulationsandthe
regulatoryprocesshasremainechigh. This manualwasdesignedo meetlegal requirementsto
assisstateagenciesn preparingegulationghatareclearlywritten, andto furthertheparticipaton
of thepublicin theregulatoryprocess.

The Departmenbf Law welcomesyour suggestion®n improving this manualor the regulatory
process.

Pleasenotethataccesdo an electronicversionof this manualis availableon the Departmenbf
Law'swebste atwww.law.alaska.gokdoclibrary/drafting_manual.html

DeborahE. Behr StevenC. Weaver
RegulationsAttorney AssistantRegulationsAttorney
Chief AssistantAttorney General AssistantAttorneyGeneral
AlaskaDepartmenbf Law AlaskaDepartmenbf Law
August2011
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Register__, 20

8 AAC 05is amendedy addinga newsectionto read:

8 AAC 05.055. Occupationsprohibited to persons
under agefive. Thetextof anewregulationsectionis not
underlinedbecauséheleadin line saysthatthe sectionis new.
(Eff. /| ,Register_ )

Authority: AS2305.060 AS2310.360 AS2310.365

8 AAC 05.200is amendedo read:

8 AAC 05.200. Occupationsin roofing operations. All
occupationsn roofing operationsaredangerousindprohibited
to children under 16 yearsof age[MINORS]. (Eff. 10/27/73,
Registedd8;am__/ /|  ,Register_ )

Authority: AS2305.060 AS2310.360 AS2310.365

AS 23.10.350

8 AAC 05.220is repealed:

8 AAC 05.220. Occupationsprohibited to personsunder
age2l. Repealed. (Eff. 10/27/73 Registerd8; repealed
_ , Register__)
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CHAPTER 1

Introduction to Regulations

Thismanuahasbeenpreparedo helpstateagenciesdoptandmaintainadministrativeregulations
underAS 44.62, the Administrative ProcedureAct (APA), andto ensurethat the entire Alaska
AdministrativeCode(AAC) is anaccurateandcoordinatedsetof regulations.

An agencythatis exemptby statutefrom the APA shouldwork closelywith its agencyattorneyin

adoptingregulations.Foruniformity andto avoidlegalchallengegsuchasdueprocessssues)the
guidelinesset out in this manualshould still be followed for nonAPA regulationsprojects.
AppendixAA of this manual setsout a sampleadoptionorderform, and AppendixBB setsout a
samplecertificationorderform, for useby agencieshatareexemptfrom the APA.

TheDepartmenof Lawwill helpagenciesomplywith thismanualtheAPA, andotherstatutesand
relevantcourtdecisions.TheDepartmenof Law shouldbeconsultecearlyin thedevelopmenof a
regulationgproject.

It is importantto understandhedifferencebetweer'statutes'and""regulations.” Statutesarelaws
passedyy the legislature. Regulatons arerules adoptedoy agenciesn the executivebranchof
government. An agency'sauthorityto adoptregulationscomesfrom the legislature;this "rule-
making"poweris a"legislative"powerthatthelegislaturehasdelegatedo theagency.If theproper
proceduras followed in adoptingaregulation,andthe substancef the regulationis valid, it will
havethe"forceandeffect"of law. To adoptaregulationanagencymustfollow theAPA aswell as
any additionalstatutoryrequirementset by the legislaturethat apply to that agency'sarticular
program.

WHEN ARE REGULATIONS NECESSARY?

In AS 44.62.640,the APA broadlydefines"regulation"to include many provisionsthat a state
agencywould wishto enforce.
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CHAPTER 1 INTRODUCTION TO REGULATIONS

AS 44.62.640(a)(3ktates:

(3) '"regulation” meansevery rule, regulation, order, or
standaraf generabpplicationor theamendmentsupplementr revisionof
arule,regulationporder,or standarchdoptedy astateagencyto implement,
interpret, or make specific the law enforcel or administeredby it, or to
governits procedureexceptbnethatrelatesonly to theinternalmanagement
of astateagency;'regulation"doesnotincludeaform prescribedy a state
agencyor instructiongelatingto theuseof theform, butthis provisionis not
a limitation upon a requirementthat a regulationbe adoptedunder this
chapterwhenoneis neededo implementthe law underwhich the form is
issued,'regulation"includes'manuals,™policies, " instructions,"guidesto
enforcement,”interpretativebulletins,""interpretations,'andthelike, that
have the effect of rules, orders, regulations, or standardsof general
application,andthis andsimilar phraseologynay not be usedto avoid or
circumventhischapterwhetheraregulationregardlesof namejs covered
by this chapterdependsn parton whetherit affectsthe publicor is usedby
theagencyin dealingwith the public;

Todecidewhetheraprovisionis aregulationanagencymustconsider'whetherit affectsthepublic
or is usedby theagencyin dealingwith the public.” Anything thataffectsthepublic or affectsits
rightsmustbeadoptedunderthe APA asaregulation. If anagencyis in doubt,theagencyshould
erron the sideof adoptingregulationsunderthe APA. Publcationof anagencystandardn the
Internetdoesnot fulfill the requirement®f the APA for the agencyto enforcethe standarcasa
regulation.

In theAPA'sdefinitionof "regulation,"anexceptions providedfor aprovisionthat"relatesonly to

theinternalmanagementf astateagency."AS 44.62.640(a)(3) An exampleof suchaprovisionis

a "how-to-do-it" training or proceduresnanualfor a statepublic assistanc&orker that explains
which formsto use,how manycopiesof formsto complete andtechnique®f interviewing. That
type of manualdoesnot affectthepublicwithin themeaningof the APA andthecontentsieednot

beadoptedasaregulationin orderto be usedby theagency.

Agencyactiontakenin the absencef necessaryegulationswill beinvalid. If a stateagency's
interpretatiorof anexistingregulationexpandsigeneraktandardthenewgeneraktandardisually
mustbe adoptedasa regulationunderthe APA. However,a commonsenseanterpretationof a

statutemight notrequre theadoptionof regulation Eachagencyshouldconsultits attorneyin the

Departmenbf Law asto whetherit is necessaryor a provisionor requiremento beadoptedasa

regulation.
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INTRODUCTION TO REGULATIONS CHAPTER 1

A stateagency'pastfailureto enforcearegulationjncludinginactiondueto lack of personneand
funding, doesnot preventthe agencyfrom presentlyenforcingthe regulation. The stateagency
shouldtakecarenot to affirmatively asserby word or conductthatthe stateagencywould never
enforcetheregulation.

CONSISTENT WITH STATUTES AND REASONABLY NECESSARY

The APA andcasdaw requirethataregulationbe "consistenwith the statute,"reasonable,and
"reasonablynecessary."

AS 44.62.030provides:

If, by expressor implied termsof a statute a stateagencyhasauthorityto
adoptregulationgo implement,interpret,makespecificor otherwisecarry
outtheprovisionsof thestatutearequlationadopteds notvalid or effective
unlessconsistentvith the statuteandreasonablynecessaryo carryoutthe
purposeof the statute [Emphasisadded.]

AS 44.62.020providesin part: "To beeffective,eachregulationadoptednustbewithin thescope
of authorityconferredandin accordancevith standardgrescribedy otherprovisionsof law." A
regulationmust have a reasonableelationshipto the statutoryobjectivesbeing implemented.
However,aregulationmaynottakeawayaright clearlycreatedn statute.

When consideringthe reasonablenesand necessityof a proposedegulation,an agencyshould
considerthefiscalramificationsof theregulation- for theadoptingagencytself, for otheragencies,
andfor thepublic. SeeChapterl4 of this manualfor moredetailson fiscal notesfor regulations.

IMPORTANT DEFINITIONS FOR THIS MANUAL

The following termsare usedthroughoutthis manual,and understandindow they are usedis
important:

"adoption" is ageneratermusedto describeanagency'sictionto adopta
new provision,adoptan amendmento an existingprovision,or adoptthe
repeal of an unneededprovision of the AAC; a single adoptionfor a
regulationgrojectmightcoveracombinatiorof thosethreeagencyactions;
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CHAPTER 1 INTRODUCTION TO REGULATIONS

"Legislative Legal and ResearchServices" is the division of legaland
researclservicesin the LegislativeAffairs Agercy; it providesegaladvice
and researchto legislatorsandis part of the legislative branchof state
government;

"regulations project” is usedto describeoneor moreregulationchanges
that are coveredby the samepublic notice andthat are assigneda single
Departmenbf Law file number.
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CHAPTER 2

The Regulation Adoption Process

Theflow chartonthe precedingageillustratesthe procesdor adoptingamendingpr repealinga
regulationthatis notanemergencyegulation. Eachstepin theprocesss explainedn moredetail
below. AppendixA of this manualcontainsa condenseahecklistthatwill be usefulin keeping
track of thesestepsasyou movethroughthe regulationadoptionprocess. SeeChapter3 of this
manualfor the stepsusedto adoptanemergencyegulation.

STEPSIN THE REGULATION ADOPTION PROCESS

STEP 1: PLANNING AND DECISION MAKING. An agency'dirst stepin developinga
regulationsprojectis to assesshe needfor the regulationsandto verify the agency'sstatutory
authorityto adoptandenforcethoseregulations. Ideasfor proposaldor regulatorychangesan
comethroughmanysourcesincluding

a.

b.

f.

g.

newspapeadvertisingcalling for written proposaldrom the public;

issuinganoticeof inquiry or hearingfor astateboardor commissiorto solicitideas
for solvingaproblem;

holdinga public workshopthatis publicly advertised;

a committeeappointedby the state agency,or a subcommitteeof a board or
commission;

formal advisoryboardsto the stateagency;
negotiatedegulationmakingunderAS 44.62.710- 44.62.800and

apetitionfrom aninteresteersonunderAS 44.62.220.

An agencyshouldaskitself thefollowing questionsat the beginningof anyregulationgproject:

a.

b.

Whatdid thelegislaturentendaccomplishedhroughthe programin question?

In reviewingrelevantstatutesarethereunanswereduestionsambiguougerms,or
programdetailsthatmustbeclarified throughregulations?Doestheagencyintend
to allow electronicapplicationssubmissionsor signatures?
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CHAPTER 2 THE REGULATION ADOPTION PROCESS

C. Whatdoesthe agencywantto accomplishby adoptingregulations?

d. Whatconstitutionalor statutoryrights of individualswill beaffected?

e. Who hasthe statutoryauthorityto adopttheregulationgi.e., commissionerboard,
governor)?

f. Whichmember®f thepublic constitutetheprimaryaudiencédor theregulationand

howshouldtheregulationdeorganizedandwrittento bemosteasilyunderstoodby
them? Is therea way to write the regulationsto achievethe agency'sntentwhile
keepingthe public'scostof compliancdow?

g. Whendo theregulationseedto bein effect?

h. How will theregulationgsmpacttheagency'sxistingbudget?Will moremoneybe
neededo implementthe regulations?Whatarethe alternatives?

STEP2. AGENCY PREPARATION. Aftertheinitial planninganddecisionmakingprocessthe
agencyis readyto draft the proposedregulations preparea puldic notice and additionalnotice
information,andidentify thefiscalinformationto beincludedwith thenotice. Thenecessarforms
aresetoutin theappendicesf this manualandareavailableon the Departmentf Law's Internet
websiteatwww.law.alaska.goyunderAG Links, LegalResourceslf anagencywantsthebenefit
of publicinputin draftingthe regulationsthe agencymustensurethatall membersf the public
haveanopportunityto provideinput. Copiesof draftscirculatedatthis stageshould bedistributed
evenhandedlgpndmadeavailableto all interestecpersonsvho requesthem. Theagencyshould
consultthelegislationandregulationssectionof theDepartmenof Law for appropriaterocedures.

Earlyin theproject,theagencyshoul prepareatimelinethatsetsinternaldeadlinesto ensurehat
theregulationsarelegally in effectwhenneeded.For anurgentprojector a projectof significant
length or complexity, the agencyshould consultthe legislation and regulationssectionof the
Departmenbf Law earlyin the preparatiorof the projectregardingtimelines. Consultationon
timelinesandwhatstepscanbetakenis especiallymportantif thestatutoryauthoritynecessarfor
adoptionis notyetin effect.

As much as possibg, the draft regulationsshouldfollow the organization,form, and style of
regulationsasdiscussedn Chapters$ and6 of this manual. The stateagencymustconsultearly
with thelegislationandregulationssectionof the Departmenbf Law regardinghe approachand
technicalrequirementsnvolved, for anyregulationgprojectin which the agencyis consideringa
comprehensiveevisionof a chapteror article. Also seeChapter7 of this manualfor technical
formatrequirementand AppendixC of this manualon how regulationsareto be setout. Forthe
conveniencef the public during the commentperiod, the agencymay wish to departfrom the
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THE REGULATION ADOPTION PROCESS CHAPTER 2

requirementandprovideamoredetaileddraftof theproposedegulationrchangesForexamplethe
agencymaywishto displaythelanguagef anexistingregulationthatis beingrepealedor display
all of thelanguageof a sectioneventhoughonly afew subsectionsf it arebeingamendedwhile
thisis permissibl€for draftregulationstheform andformatof thefinal adoptedegulationsnust
conformto this manual.

Beforedrafting the public noticefor the proposedegulationsthe agencymustmakeprocedural
decisionssuchaswhetherto hold anoral public hearingandthe deadlinedatefor submissiorof
writtencommentn the proposedegulations.

Deciding on an Oral Public Hearing. An agencymust always provide an opportunity for
submissiorof writtencommentsn theregulationadoptionprocess Beforetheagencypublisheghe
public noticefor a regultionsproject,the agencymustdecidewhetherit will alsohold an oral
hearingasprovidedfor underAS 44.62.210(a).Generally,it is agoodideato hold anoral public
hearingn orderto encourag@ublic participationin theprocess Answeringthefollowing questions
will helptheagencymakethatdecision:

a. Are theregulationscontroversiabndis therelikely to be substantiapublic
interestin them?

b. Would thosemostaffectedby theregulationsbebetterableto participateif
anoralhearngwereheld?

C. Wouldtheagencybenefitirom afaceto-faceor teleconferencedpportunity
to receivecommenton the proposedegulationdrom interestegersons?

If theagencydecidedo holdanoralhearingjt mustpublishthetime andplaceof thehearingaspart
of thepublicnotice(seeAS 44.62.200(a)(1)andinform thepublicasto howapersommaycomment
at the oral hearing. Teleconferencingof an oral hearingis specifically authorizedunder
AS 44.62.210and44.62.930and may be a costeffective way of allowing moremembersof the

publicto personallyparticipatan thehearingprocess Pleaseonsultthelegislationandregulations
sectionof theDepartmenbf Law for adviceon usingotherformsof electroniomeandor soliciting

comments.

An oral hearingshouldbescheduledor no soonerthan20 daysinto the publiccommentperiodin
orderto allow the public time to arrangeto attend,but shouldoccurbeforethe endof the written
commentperiod. This arrangemendllowsa participantat the oral hearingto submitfinal written
commentsfterlisteningto othercommentsattheoralhearing. A boardor commissiorthatmeets
infrequently howevermightwishto holdits oralhearingatthecloseof thepubliccommeniperiod
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CHAPTER 2 THE REGULATION ADOPTION PROCESS

sothatthe boardor commissioncantakeactionon the proposedegulationat the samemeeting,
afterthedeadlindor writtencommentdaspasse@ndtheoralcommenportionof themeetinghas
ended.

The Americanswith Disabilities Act of 1990 asamended(42 U.SC. 12101- 12213)(ADA)
requiresa stateagencyto makereasonablaccommodation® allow a qualifiedindividual with a
disabilityto participaten theregulatoryprocess.Specialcareshouldbetakenin choosinganoral
hearingsite, to ensurethat it is accessibldy personswith a disability. Upon the requestof a
qualified individual with a disability, the agencymust makereasonableccommodation$o the
hearingsite or proceduresor provide certainnecessarauxiliary aids or servicesto allow that
individualto participatan theregulatoryprocess.Theagencyshouldconsultits ADA coordinator
for morespecificinformationto respondo a particularsituation. In settingthedeadlinefor ADA
accommodatiomequeststhe agencyshouldallow sufficient time to addresspecificrequestdor
accommodationbeforethe oral hearing.

Deadlinefor Submissionof Written Comments. While theAdministrativeProceduré\ct (APA)
doesnot specify the minimum amountof time that must be allowed for submissbn of written
comments AS 44.62.190requiresthat the public notice be given "at least30 days beforethe
adoption,amendmentor repealof a regulation.” The Departmenibf Law recommendshat, to
assuredequaté@mefor thepublicto reviewthenotice,to requestcopyof theregulationsandto
submitwritten commentsthereshouldbe at least30 days'notice before the written comment
deadline.If aregulationis challengednthisissue thecourtwill look to seewhetherthelengthof
thepubliccommentperiodwasreasonablenderthecircumstancesSomestateagenciefavefound
longerpubliccommentperiods(e.g.,45 or 60 days)to be moreconveniento the public andto the
agencygespeciallyif thelist of interestegpersonsncludesmanypersnsliving in statesotherthan
Alaskaorin foreigncountries.If anagencydecidego allow submissiorof commentdy electronic
mail (e-mail), or by facsimiletransmissior{fax), the commentdeadlineshouldspecifya deadline
time aswell asdate. Finally, aprogrammightbesubjectto specificcommenperiodrequirements
underfederallaw or underanotherAlaskastatutethatgovernsthatprogram.

Contentsof Public Notice. At least30daysbeforetheadoptiorof regulationsanagencymustgive

pubic noticethatit is proposingo adopttheregulationdy complyingwith AS 44.62.190(a).The

requirementdor the contentsof the public notice, including the additional regulationsnotice
informationrequiremenin AS 44.62.190(d)aresetoutin Chager4 of thismanual. AppendixD of

thismanualprovidesasampleublicnoticeform andAppendixE setsouttheadditionalregulations
noticeinformationform. Beforepublication theproposedoticeshouldbereviewedbytheagency
attorneyto avoidlegal problems.
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THE REGULATION ADOPTION PROCESS CHAPTER 2

FiscalNote. AS 44.62.195equireghatanagencyprepareanestimatef theappropriatiorincrease
neededf theadoptionof regulationsvouldrequiresuchanincrease In addition,asummaryof this
fiscalinformationmustbeincludedin thepublicnotice. SeeChaptergt and14 of thismanuaffor a
moredetailedexplanation.

NegotiatedRequlationMaking. AS 44.62.710-44.62.80(provideanexpresstatutoryframework
underwhich certainstateagenciesnayvoluntarily usenegotiatedegulationmakingin theprocess
of developingcertainstateregulations.Thosestatutesetoutthestandardandrequirementgor the
useof a negotiatedregulationmaking committee,a convenoror negotiator,andthe reportof a
negotiatedregulation making committee. The statutesdo not limit a state agency'suse of
workshopshearingspr othermeando obtainpublic participationin thedevelopmenof regulations.
Consultthelegislationandregulationssectionof the Departmenbf Law whenconsidemgtheuse
of negotiatedegulationmaking.

Interested Personslist. TheAPA requireghatpublicnoticebefurnishedo everypersorwhohas
filed arequesftfor noticewith the agencyand,whenappropriatefo personsor groupswhomthe
agencybeliewesareinterestedn the proposedaction.

Theagencymustkeepa list of personsandgroupswho haveaskedto receiveregulationnotices.
Throughtheuseof theagency'svebsite applicationforms,handbooksandotherpublicationsthe

agencymaywish to encouraggersondo requesto beonthatlist. The APA allowsagencieso

"furnish” publicnoticesto interestegersondy e-mail unlessapersorhasrequestethefurnishing
of that person'sioticesby "regular” mail instead. Agenciesmaywish to updatetheir interested
persondists to includee-mail addressefor thosewishingto receivenoticein thatmanner.

Other SpecificLegal Requirements. TheagencyshouldconsulttheDepartmenof Law regarding
other specific legal requirementghat relake to that particularagencyor agencyprogram. For
example,AS 15.10.090requiresthe division of electionsto publish noticesregardingprecinct
boundarychangesn aparticulatmanner.Also, someagenciesrerequiredby federallaw andgrant
agreemers, or by statelaw, to give advancenoticeto particulargroups(e.g.,providing 60 days
noticeto AlaskaPioneersHomeandAlaskaVeteransHomeresidentsegardingatechangesinder
AS 47.55.030)beforecertainregulationscanbe changed.

STEP3. INITIAL AGENCY ATTORNEY CONSULTATION. Althougheachstateagencyis

responsiblefor the initial drafting of its proposedregulationsand the public notice for the
regulationstheagencyshouldseektheadviceof theDepartmenbf Law duringthedraftingprocess.
Theassistanattorneygeneralwho normallyworkswith thatagencyis thefirst personto contact.
Thatattorneyis referredto asthe "agencyattorney"throughouthis manual. If morethanverbal
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CHAPTER 2 THE REGULATION ADOPTION PROCESS

adviceisrequiredatthis stepin theprocessthe agencyshouldrequestfile openingasdiscusseth
Step4. SeeAppendix G of this manualfor a samplememorandunrequestingfile opening.
Alternatively,theagencymayrequestfile openingoy sendingane-mail messagéo theregulations
attorneyin the Departmentof Law, so long asthe e-mail containsthe information specifiedin
AppendixG of thismanual.

STEP4. DEPARTMENT OF LAW FILE OPENING. Asnotedin Step5, atthetimetheagency
publishesanoticeof proposedegulationstheagencymud sendthe Departmenbf Law a copyof

thatnoticeandthe proposedegulations AS 44.62.190(a)(5).Thesecopiesshouldbe sentto the

regulationsattorney.If afile hasnotbeenopenedilreadyasapartof Step3, theagencyshouldnow
makea requestfollowing theinstructionsin Step3. The Departmenbf Law thenwill assignan

assistanattorneygeneralo the projectandopenafile. This manualrefersto thatattorneyasthe

"agencyattorney." After afile hasbeenopenedall written correspadencewith theDepartmenof

Law on that regulationsprojectshouldinclude the Departmenbf Law file number.The agency
shouldalertthelegislationandregulationsectiomow (if notalreadydone)of anyurgencyrelating
to theregulationsproject.

STEP5. PUBLICATION AND DISTRIBUTION OF PUBLIC NOTICE. Thepublic notice
mustbe publishedanddistributedaccordingo therequirement®f AS 44.62.190(a). That statute
requires

a. publicationof the noticein a newspapeof generalcirculationor trade or industry
publicationandpostingof it onthe AlaskaOnline Public Notice System;

b. furnishing of the noticeto personsvho haveaskedto be put on a list to receive
noticeof future proposedegulations;

C. thatif theagencyis notaprincipaldepartmentit mustsendthenoticeto theheadof
thedepartmenof whichit is apart;

d. whenappropriatén thejudgmentof theagencyfurnishingof thenoticeto anyother
interestecbr affectedpersonor group;

e. furnishingof thenoticeto theDepartmenbf Law, alongwith acopyof theproposed
regulations;

f. furnishingof thenoticeby electronicformatto all incumbentstatelegislators;

g. furnishingof the noticeto the LegislativeAffairs Agency;the LegislativeAffairs
Agency has design&ed Legislative Legal and ResearchServicesto receivethe
notice;and
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h. furnishingof the notice (andthe proposedegulations)y electronicformatto the
LegislativeAffairs Agency,theappropriatestandingcommittee(spf thelegislature,
the AdministrativeRegulationReviewCommittee andthelegislativecouncil (this
requirements notapplicableto Boardof Fisheriesor Boardof Gameregulations).

Pleasese€’'PublicationandDistributionof PublicNotice"in Chapte#t of thismanuafor important
detailsthatarenotincludedin thecondensedist setoutin Step5.

Also, theagencyshouldconsideusingadditionalmethodf notifying the publicof theopportunity
to submitcommentgluringthe publiccommentperiod. Someadditionalnotificationmethodsare:
speechesand presentationsyadio spots (especially public service announcements)agency
newslettersgoverandexplanatorynateriathataccompanietheregulatiomoticebeingdistributed,;
andtheagency'dnternetwebsite.

After publicaton of thenoticein anewspapeor otherpublication theagencywill receivefromeach
publisherthe proof-of-publicationaffidavit (or "publisher'saffidavit") thattheagencyequestedh

its advertisingorder(seeitem 1 under'PublicationandDistribution of PublicNotice"in Chapte#

of thismanual). Theagencymustretaintheoriginal of thepublisher'saffidavit for submissiorio the
Departmenbf Law with thefinal regulationgackage.

Distribution of Additional RegulationsNotice Information. Theadditionalregulationsnotice
informationmentionedn "Contentsof PublicNotice"in Step2, doesnothaveto bepublishedn a
newspaperHowever thatinformationmustbefurnishedto certainrecipientsof the public notice
for the regulationsprgect. To avoid additionalmailing or other costs,and possibleprocedural
errors theadditionalregulationshoticeinformationshouldbefurnishedwith thepublicnotice tothe
requiredrecipientsjn the samemannerin which the public noticewasfurnishedto eachof those
persongi.e.,bye-mail or "regular"mail). Pleasese€'Distributionof Additional RegulationdNotice
Information"in Chapter4 of this manualfor detailsregardinghe distribution.

Affidavit_of Notice. Following publicationanddistributionof the public noticeanddistributionof
the additionalregulationsnotice information, the agencyshould preparean affidavit of notice
(AppendixH of thismanual). The affidavit mustbe submittecto the Departmentf Law with the
final reguationspackaggseeStep8).

STEP6. PUBLIC COMMENT PERIOD AND ORAL HEARING. Theagencyshouldretainall
public commentsreceived(this includesprinting and retainingcommentsreceivedby e-mail)
accordingo theagency'secordsetentionscheduleandmustmakethosecommentsavailablefor
publicandDepartmentf Law reviewif requested As discussedn Step2, the ADA requireshe
agencyto makereasonableccommodation$o allow a qualified individual with a disability to
participatein the public commentprocesn proposedegulations.
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If anoralhearings held,thehearingshouldberecordedandwitnesseshouldbeaskedo identify
themselvesandany organizationthey represent. Groundrulesfor hearingsmay be established,
includingtime limits on speakingandwhetherspecifictechnicalquestionswvill beansweredtthe
hearingor laterby correspondenceBasicfairnessshouldgoverntheoralhearingorocessandeffort
shouldbemadeto gatherinformationandexpressionsf publicopinion. ContactheDepartmenof
Law if additionaladviceis neededegardinghow to conductanoral hearing.

Followinganoralhearingtheagencyshouldprepareanaffidavit of oralhearing{AppendixI of this
manual). The affidavit mustbe submittedto the Departmenbof Law with the final regulations
packaggseeStep8).

Leqislative Affairs _Agency Review Process. AS 24.20.105and AS 44.62.190(a)(7)require
agenciestherthanthe Board of Fisheriesandthe Board of Gameto provideto the Legislative
Affairs Agency (and other legislative branchentities)the agency'spublic notice and proposed
regulationgseeStep5, itemh.). AS 24.20.105alsoprovidedfor LegislativeAffairs Agencyreview
of the proposedregulations. This review could result in a written notification or other
communicatiorfrom theLegislativeAffairs Agencyto theadoptingagency.Suchanotificationor
communicatiorwould notbeapubliccommeniseeStep7). If suchawrittennotificationor other
communications receivedtheadoptingagencyshouldimmediatelycontactheagencyattorneyfor
the projectandtheregulationsattorneyin the Departmenbf Law.

STEP7. ADOPTION. Afterthecloseof thepubliccommenperiod(thelastdayspecifiedoythe
agencyfor commentingon the proposedegulations)the agencymustfully considerall of the
commentgpresented.Whendoing so, the stateagencymustpay specialattentionto the costto
privatepersonf the proposedegulation. AS 44.62.210(a)

Additionally, thestateagency(otherthanaboardor commissionnustrecordits useor rejectionof
factualor othersubstantivéenformationreceivedaswritten commentsandrelevantto theproposed
regulation.AS 44.62.215 Therequiredrecordmaybemadesimply by notingonthecommenthe
agency'saactionon thecomment. Alternatively, a separatsummaryof written commentsandthe
agency'actiononthemmaybeprepared Forboardor commissiorregulationsaseparateecordof
theuseor rejectionof commentss notrequredbecauseéherecordof thatbody'spublic meetingat
whichthecommentsarediscusseandfinal actionontheregulationss takenshoulddocumenthat
useor rejection.

A stateagencymustalso comply with any additionalrequirementf stateor fedesl law for

consideringcomments. For example, AS 46.03.024requiresthe Departmentof Environmental
Conservatiorto give specialattentionto public commentson alternativepractical methodsof

complyingwith statelaw whenadoptingpollution regulations. The APA doesnot requirethata

regulationbesupportedy a"decisionadocument,’buttheagency'€ompleterecordregardinghe
regulationshouldat leastexplainthereasongor theagency'sction.
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Leqislative Affairs AgencyReviewProcess.If thestateagencyreceivedawritten notificationor
othercommunicationfrom the Legislative Affairs Agencyasa resultof its review of the state
agency'sproposedregulationsunder AS 24.20.105,the stateagencyshould haveimmediately
discussedhe notification or othercommunicatiorwith the agencyattorneyandthe regulations
attorneyin theDepartmenof Law (seeStep6). Beforeadoptionof theregulationsthestateagency
shouldconsidetheLegislativeAffairs Agency'snotificationor communicatiorandtheDepartment
of Law adviceregardingit. However,underAS 24.20.105(h),the Legislative Affairs Agency's
reviewprocessloesnotaffectastateagency'sability to completdts proposedactionregardinghe
regulation,andanysuggestion$or changsto a proposedegulationmadeby thatagencyarenot
bindingon a stateagency.

Note: Under AS 40.25.120(a)(11)a written notification from the Legislative Affairs

Agency,or communicatiorbetweerthe LegislativeAffairs Agencyandthe affectedstate
agency,underAS 24.20.105is not a public record is not subjectto public inspectionor
copying andthusis not a public comment Whena boardor commissionconsidersa
notificationor othercommunicatiomeceivedrom the LegislativeAffairs Agency(andthe
Departmentf Law adviceregardinghenotificationor communication)it shoulddosoin

executivesessiorunderthe proceduresn AS 44.62.310.

After consideringall public comments,consideringany Legislative Affairs Agency written
notificationor othercommunicatiorandthe Departmenbf Law adviceregardingt, andafter30or
moredayshavepasseaincetheagencyfirst publishedhenoticefor theregulationsn anewspaper
or otherpublication,theagencymaytakeits final actionon adoptngtheregulations.Forasingle
official with regulatioradoptionauthority,this meanssigninganddatingthe adoptionorder.See
AppendixJ of this manualfor a sampleadoptionorder. As notedin Step8, anaffidavit regarding
therequiredrecordof theagency'siseor rejectionof written commentsnustbe submittecto the
Departmenbf Law with thefinal regulationgpackaggunlessthe regulationswereadoptedby a
boardor commission)SeeAppendixK of this manualfor a sampleaffidavit form.

Forboardsandcommissionsadoptingaregulationrmeansnoving,votingon,andpassingamotion
in aproperlynoticedpublic meeting. If anadoptionorderis usedit is signedatthe meetingoy the
membersof the board or commissionpresentat the time the regulation was adopted. As an
alternative,the chairperson,an acting chairperson,or the executivedirector of the board or
commissiormay signa "certification" orderthat stateghatthe boardor commissioradoptedhe
relevantregulationsatthemeeting SeeAppendixL of thismanuafor asamplecertificationorder.
A transcriptor a copy of the minutesof the portion of the public meetingin which the boardor
commissionvotedon theregulationmustbe preparecandmustaccompanyhecertificationorder
whenthefinal regulationgpackagds submittedto the Departmenof Law. Draft or unapproved
minutesof thatportionof themeetingareacceptablé theyareaccompanie@ly anoriginalaffidavit
of boardor commissioraction,signedby anagencystdf personwho attendedhemeetingandhas
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knowledgethatthe actiontook placeasdescribed.SeeAppendicesM andN of this manualfor a
sampleof this staffaffidavit andrelevantportionof minutes. If theboardor commissiorsubmitsa
partialtranscipt, thepartialtranscriptshouldbeaccompanietdy anoriginalaffidavit supportingts
accuracy.

AS 44.17.010allowsdepartmenheadgo delegateheirauthorityto adoptregulations.Forexample,
a commissionemay delegatethe commissioner'sauthoity to adoptregulationsto a deputy
commissionepr a division director. The delegationmustbe written andmustbe signedby the
commissioner. A commissionemay file a "standing”written delegationwith the lieutenant
governor'soffice (seesampleform in AppendixO of this manual)or may statethe delegationn
otherwrittenform, suchasamemorandumThedelegatiommaybroadlycoverall of thatagency's
regulationsor may be specificto a particularsetof regulationsor a particulartime period. See
AppendixP of thismanualfor sampldanguageanagencymightusein a"limited" delegatiorform
or memorandum.A copy of thedelegatiordocumenmustaccompanyhe adoptionordersigned
underthedelegation.A stateofficial signinganadoptionorde underadelegatiormaysign“for"
thedepartmenhead or signin thestateofficial's ownname Forexampleadeputycommissioner
with adelegatiormaysignthe deputycommissioner'same"for the commissionerandthetyped
lines directly underneaththe signatureline would state the commissioner'sname and title;
alternativelythedeputycommissionemaysignthedeputycommissioner'swnnameandthetyped
lineswould statethe deputycommissionés nameandtitle.

If acommissioneis travelingand hasdesignated deputycommissionepor division directoras
actingcommissionein the commissioner'sbsencethat "acting" commissionedoesnot needa
separatalelegationof authorityto adoptregulationsn the commissioner'sbsence.The acting
commissionemaysigntheactingcommissioner'sameon theadoptionorderandthetypedlines
directly underneattthe signatureline shouldstatethe actingcommissioner'siameand "acting
commissioner'title. A written documentsignedby the commissiong designatinghe deputy
commissioneror division director as acting commissionerfor the relevanttime period must
accompanyheadoptionorder.

A board or commissionmay not delegateits authority to adoptregulationsunlessa statute
specificallyautihorizesthedelegatior{e.g.,AS 16.05.270regardingheBoardof FisheriesandBoard
of Game).

Theadoptionor certificationordershouldappeaononepage. If theordermustextendio asecond
page peginthesecondagewith thelastparagraptof themainbodyof theorder(theeffectivedate
statement) Do notplacejustthelieutenangovernor'diling certificationportionof thedocumenby
itself ontheseconghage. Thenameof thelieutenangovernorshouldbetypedin following "I," on
thefil ing certificationportionof thedocument. Additionally, thefirst two digits of theyearof filing,
followedbyanunderscoré20 ), shouldbetypedin, asreflectedn AppendixJandAppendixL of
thismanual.
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STEP 8. SUBMISSION OF FINAL REGULATION S FOR LEGAL REVIEW AND
APPROVAL. Afteradoptingregulationstheagencymustsendhefinal regulationgpackagdo the
Departmenbf Law for legalreviewandapproval. AS 44.62.060. Thefinal requlationgpackage
mustbesentto theregulationsattorneynotto theagencyattorney. SeeAppendixQ of thismanual
for asamplememorandunto accompanyheregulationgpackage.Thefinal regulationgpackage
mustinclude

a. the original and one copy of the final version of the regulationsfor the
Departmenbf Law'suse;
b. onecopyof thefinal versionof theregulationsandthe public noticefor the

Office of the Governor'suse(not applicableto boardsandcommissions);

C. thewritten adoptionorder(AppendixJ) or certificationorder(AppendixL);

d. a copy of the delegationof authority (Appendix O or Appendix P) or
designatioras"actingcommissioner,f required;

e. relevantminutesof the boardor commissiormeeting,andstaff affidavit, if
required(AppendixM andAppendixN);

f. acopyof the public notice(AppendixD);

g. the additionalregulationsnotice information that was distributedwith the

public notice (AppendixE);

h. theoriginal publisher'saffidavit of publication;

I. anoriginal affidavit of noticeof proposedegulationadoptionAppendx H);

J- anoriginal affidavit of oralhearingjf anoralhearingwasheld(AppendixI);

k. afiscal note,if required(AppendixF);

l. anoriginal affidavit of agencyrecordof publiccommen{AppendixK) (not
applicableto boardsandcommissions)and

m. anyotherrelevantdocumentgsuchasanymaterialadoptedoy referencen
theregulations).

Thedocumentsubmittedwith thefinal regulationgrovideevidenceof compliancewith the APA.
Theagencychecklistfor "regular‘regulationsn AppendixA of thismanuahlsoliststhedocuments
that mustbe transmittedto the Departmenif Law in the final regulationspackage. Copiesof
additionalsupportingdocumentshatwill besubmittedaspartof thefinal regulationgpackagesuch
asnoticedistribution lists or supplementabrders,shouldbe doublesided,if possible to reduce
long-term storagecosts.

An agencymightbereadyto adoptsomeof the provisionsin a projectwhile needingnoretime for
researchor decisionmaking on other provisions. If the provisionsthat are readyfor adoption
logically canbe separatedrom the restof the project,the agencycanavoid delayingthe whole
projectby dividing it into two or moreparts. Theadoptionprocescanproceedor onepartwhile
agencywork contnuesontheotherparts. If adoptionof theotherpartsis timely, andtheprovisions
in thosepartsare coveredby the original public notice,no additionalpublic noticeis necessary
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beforesubmittingthefinal regulationgor thosepartsto the Depatmentof Law. SeeChapte of
thismanualfor morediscussioron stalenessf apublicnoticeandneedor supplementatotice. To
avoid confusion,the agencyshould confer with the legislation and regulationssectionof the
Departmenbf Law onthe properproceduresor dividing a project.

Forregulationsadoptedy astateagencyotherthanaboardor commissionthe Departmenof Law
will providea copyof theadoptedegulationsandthe public notice(includedin theagency'sinal
regulationgpackaye) to the Office of the Governor. The Office of the Governormayreviewthe
regulationsunderAS 44.62.040(clandreturnthemunfiled for specifiedreasons.

STEP9. FINAL AGENCY ATTORNEY LEGAL REVIEW. A regulationthathasbeemadopted
by anagencyandsubmittedo the Departmenbf Law asdescribedn Step8, undergoeswo levels
of legalreview. Thefirst levelis legal review by the agencyattorney.The agencyattorneywill
review the substanceof the entire regulation, as set out in the project for its legality,
constitutionality,and consistencywith otherregulations;confirm the statutoryauthority for the
regulationyreviewfor correclanguagestyle,andformat,includingclarity; confirmtheadequacyf
the public notice; confirm thatthe properadministrativeproceduresverefollowed; confirm that
existingregulatorylanguageloesnot needamendmento conformto currentlaw andthis manual,
and confirm that all necessarydocumentsare includedin the final regulationspackage. See
Appendix Y of this manualfor the agencyattorneyreview checklistfor "regular”regulationsand
Chapterl5 of this manualfor morediscussiomegardingagencyattorneyreview. Oncetheagency
attorney'seviewis completetheprojectfile is forwardedo the regulationsattorneyor thatperson's
designedor final reviewandapproval.

STEP10. LEGAL REVIEW BY THE REGULATIONS ATTORNEY. Thesecondandfinal
level of legalreviewis doneby thelegislationandregulationssectionof the Departmenof Law,
with final review and approvalby the regulationsattorneyor that person'sdesigneepr by the
attorneygenerabr theattorneygeneral'slesignee Thisreviewencompassed| of thesameareas
reviewedby theagencyattorneywith particularemphasi®nclarity, compliancewith thismanual,
andconformitywith thestyleandorganizatiorof theexistingAlaskaAdministrativeCode(AAC).
SeeChapterl5 of this manualfor more discussionregardinglegal review by the regulations
attorney.

AS 44.62.060specfically requiresthe Departmentof Law to preparean opinion approvingor
disapprovingthe regulationafter the regulationhasbeenreviewedas describedabove. If the
regulationis approvedthe Departmenof Law will sendacopyof theopinionto theagencyandwill
forward the regulation, the opinion, and the relevantsupportingdocumentsto the lieutenant
governor.UnderAS 44.62.060(b)and44.62.125theregulationsattorneymaymaketechnicakdits
to theregulationor maydisapproveheregulation,n wholeor in part,for legalreasons.
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Whenaregulationadoptedy anagencyis changedy theagencyin responséo theDepartmenof

Lawreview,anewadoptionorder(or certificationorder)is requiredo showthattheagencyadopted
the changes.In the caseof a boardor commissionthat adoptionwould haveto take placeat a

properlynoticedpublic meetingof the boardor commission.|f therequiredchangeas coveredoy

theoriginal public noticefor theregulation additionalpublic noticeis not requiredoeforeadoption
of therevisedregulation.

STEP11. FILING AND EFFECTIVE DATE. RegulationapprovedytheDepartmenof Law,
along with the originals of the supportingdocumentdor the regulations,are submittedto the
lieutenantgovernols office for filing. Beforefiling, the governor(or the lieutenantgovernor,if
delegatedimayreturnregulationssubmittedoy stateagencieshatarenotaboardor commissiorif
theregulationsareinconsistentvith thefaithful executiorof thelawsorto enablehestateagencyto
respondo specificissuegaisedby thelegislature'AdministrativeRegulationrReviewCommittee
(ARRC). After filing, theregulationsandthesupportingdocumentaremaintainedn thelieutenant
governor'soffice for five years,andthentransferredo the statearchivistin the Departmenbf
EducationandEarly Developmenfor permanentetention.

A regulationtakeseffectonthe 30thdayafterit is filed by thelieutenangovernoror atalaterdate
specifiedby theagencyin its adoptionorderor certificationorder(AS 44.62.180).1t is thepractice
of thelieutenangovernor'office to notify theadoptingagencythataregulatiorhasbeerfiled, and
of the dateit takeseffectandthe quarterlyregisterof the AAC in which it will first appear.The
lieutenantgovernor'soffice alsoprovidesa copy of eachnewly filed regulationto the ARRC as
requiredby AS 44.62.320(b).

Stateagencieshouldconsideitheuseof presseleasesnailings,theagency'snternetwebsite,or
no-costpublicationsto inform the public that regulationshavebeenfiled and of the impending
effectivedateof thechanges.

STEP 12. SUMMARY POSTED ON ONLINE PUBLIC NOTICE SYSTEM.

AS 44.62.175(a)(7and(b) requirestateagencieso poston theAlaskaOnlinePublicNoticeSystem
thetext or asummaryof thetext of aregulationor orderof repealfor which noticeis givenunder
AS 44.62.190(a). This provision hasbeeninterpretedto require"after-the-fact" notice that the
regulatioradopton processiasbeencompleted.Pleasese€’PostFiling Notice Requirementsih

Chapterd of this manualfor detailson howto complywith this requirement.
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CONVERTING A "REGULAR" REGULATIONS PROJECT
TO AN EMERGENCY REGULATIONS PROJECT

Duringthecourseof a"regular”regulationgroject,anagencymight concludethatit mustinstead
adoptthe regulationas an emergencyregulation. Pleaserefer to Chapter3 of this manualfor
discussiorof the proceduresnvolved.
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CHAPTER 3

EmergencyRegulation Adoption Process

Underthe AdministrativeProceduréAct (APA), if athreatto the public peacehealth,safety,or

generalwelfarerequiresmmediateaction,an agencymayadoptanemergencyegulationwithout

first following the usualAPA procedure®f publishingnotice,waiting for public comment,and

obtainingapprovalfrom the Departmenbf Law. SeeAS 44.62.250. As statedin AS 44.62.270,
"[it] isthestae policy thatemergencieareheldto aminimumandarerarelyfoundto exist.” This

simply meanghatanagencymustlook critically atwhether(1) the public peacehealth safety,or

generalwelfareis truly at risk, and(2) useof the emergencyeguhtion procedures absolutely
necessaryAdherenceo this statutorypolicyisimportantbecausemergencyegulationgakeeffect
without the public havingthe opportunityto commentor receiveadvancenoticeof their effect.

Althoughthereis norequirementor pre-adoptionpublic participationin theemergencyegulation
adoptionprocessAS 44.62.250requiresthat notice of the adoptionbe publishedanddistributed
within five daysafter an emergencyegulationwasfiled by the lieutenantgovernor'soffice. If
noticeis notpublishedanddistributedoy the10thday,theregulationis automaticallyrepealedand
cannotbereadoptedisanemergencyegulation).

If noticeis publishedanddistributedoythe10thday,theemergencyegulatiorremaingn effectfor
atotal of only 120daysunlesgheagencyfollows the APA proceduresequiredn orderto makethe
regulation’permanent.'Thoseprocedurescludeprovidingfor publiccommenandDepartmenof
Law reviewandapprovalof theregulation. The proceduresrediscussedaterin this chapter.

Thischaptediscussethestepsn theemergencyegulatioradoptionprocess.Theflow chartonthe
precedingpagellustratesthis processandacondensedgencychecklistappearsn AppendixB of
this manual.

STEPSIN THE EMERGENCY REGULATION PROCESS

STEP 1. PLANNING AND DECISION MAKING. This stepbeginswith the planningand
decisionmakingprocesssetout in Stepl for "regular” regulationsn Chapter2 of this manual.
Whenquestior'g" of thatprocess- "whendotheregulationsieedo bein effect?"-- isreachedthe
agencymustconsidemwhetherthe circumstancesf the projectmeetthe "emergency'standardn
AS 44.62.250and44.62.270asdiscusse@bove. As partof thatprocessagenciesre encouraged
to consultwith eitheranagencyattorneyor thelegislationandregulationsectionof theDepartment
of Law. If theregulationsareurgentbutthecircumstancedonotmeettheemergencygtandardihe
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agencyshouldfollow thestepsn Chagper 2 of thismanualworkingwith theDepartmenof Law to
expediteheprojectasmuchaspossible.If theagencyconcludeshatthecircumstancedomeetthe
emergencytandardthe agencyshouldfollow the remainingstepsn this chapter.

STEP2. DRAFTING THE REGULATIONS. Anemergencyegulationis draftedandprepared
in the same manner as is a regular regulation, except that the words "EMERGENCY
REGULATION" areto appeartthetop of everypage(centerecabovethe normalregulationpage
header)asshownin Figure3.1.

Figure 3.1- EmergencyRegulation Format (Header Example)

EMERGENCYREGULATION

Register , 20 FISHAND GAME

5 AAC 38.130is amendedo read:

5 AAC 38.130. Fishing seasondgor abalonein Registration Area A. Abalonemaybetaken
or possesseftom Septemberl5[Octoberl] throughMay 15. (In effectbefore1983;am6/30/83,
Register86;am7/14/85,Register95;am7/12/86,Register99; emam4/30/91- 8/27/9], Register
118;am__/ |/ ,Register_ )

Authority:  AS 16.05.251

5 AAC 38is amendedy addinga newsectionto read:

5 AAC 38.136. Fishing seasongor clam in Registration Area A. Thereis no closedseason
on clams,exceptthatclamharvestingnaybe conductedonly underthe termsof a permitissuedby
thecommissioner.The permitmayspecifythe speciego be harvestedmethodof fishing, areaof
operationharvestevels,andotherrelatedinformation. (Eff. __//  , Register__ )

Authority:  AS 16.05.251
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SeeChaptels of this manualregardingorganizatiorof regulationprovisions;Chaptei6 regarding
style,grammarandwords;Chapter7 regardinggeneralvord-processingndformatrequirements;
Chaptei8 regardinghistorynotes; andAppendixC of thismanualfor exampleof howregulations
areto be setout. Only the specific provisionsbeingadoptedor amendedy emergencyaction

shouldbesetout.

STEP3. FINDING OF EMERGENCY; PUBLIC NOTICE; FISCAL NOTE. Anagencymust

identify the emergencyhatexistsby preparinga written “finding of emergency."AS 44.62.250.

Seethesampldinding of emergency/adoptioorderformin AppendixR of thismanualfor aboard

orcommissionseethefinding of emergency/certificatioarderformin AppendixS of thismanual).
AS 44.62.270requiresthat a cautiousand conservativeapproachbe takenon the issueof what

constitutesan emergencythe finding shouldincludeaall factorsthatwould supportthe agency's
conclusiorthatanemergeny exists.

Theagencymustdraft a public noticefor theemergencyegulation. In doingso,theagencywill
haveto decidewhethertheemergencyegulationshouldbemadepermanenand,if theemergency
regulationis goingto be madepermanentwhethertheagencywill hold anoral public hearingand
what the deadlinefor submissiorof written commentswill be. SeeStep2 in Chapter2 of this
manualffor helpin decidingonwhetherto holdanoral publichearingandin settingthedeadlinefor
submissionof written comments. That materialis directedtoward "regular” regulations but is
applicableto anemergencyegulation.

Thepublicnoticefor anemergencyegulationrmustcontainthesamenformationasdoeshepublic
noticefor a"regular"regulaton, exceptthatit

a. neednotprovidefor publiccommenunlesgheagencyis goingto makethe
emergencyegulationpermanentand

b. containsadditionalstatementsegardingheadoptiordate effectivedate and
expirationdateof the emergencyeguhtion.

See"Contentsof Notice" and"Additional RegulationdNotice Information”in Chapter4 of this
manualffor discussiorof the APA requirementsegardingnformationcontainedn apublicnotice.
Thatmaterialis directedtoward"regular”regulationsputis applicableto the public noticefor an
emergencyegulation. SeeAppendixT of this manualfor asampleemergencyegulationpublic
noticeform andseeAppendixE of thismanualor asamplegorm for usein providingtheadditional
regulationsotice information.
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TheDepartmenbf Law recommendghatthepublicnoticebedraftedandtheadditionalregulations
noticeinformationbepreparedtthis stagepeforeadoptionof theemergencyegulation sothatthe
noticeis readyfor publicationanddistributionassoonasthe emergencyegulationis filed. Even
thoughtheadoptiondate effectivedate andexpirationdateof theemergencyegulationarenotyet
known, the statementsegardingthosedatesshouldbeincludedin the draft public notice leaving
largeblanksfor the dates. This ensureghatthe statementsvill not be overlookedwhenthefinal

noticeis prepared.Theblanksshouldbefilled in assoonastherelevantdatesareknown.

Theagencymustprepareafiscal notefor theemergncyregulationf increase@ppropriationsvill
berequired.AS 44.62.195. AppendixF of this manualcontainsafiscal noteform for regulations.
A summanyof thefiscalinformationmustbeincludedin thepublicnotice. Seg'Contentf Notice"
in Chapter4 of this manualand seeChapterl4 of this manualfor more detailsregardingfiscal
information.

STEP4. AGENCY ATTORNEY REVIEW. Departmenof LawapprovaunderAS 44.62.060s
not requiredbeforethe initial filing of an emergencyregulation,but the Departmentof Law
recommendshattheagencydiscusghe matterwith its agencyattorneyin the Departmenof Law
beforeadoptionof theemergencyegulation. Theagencyshouldprovideto theagencyattorneya
draftof theregulationthefinding of emergencyandthepublicnotice,for review. Thisshouldhelp
ensurghatthe properproceduresirefollowed, thatthefinding of emergencyndthe substancef
theregulationarelegally defensibleandthatthe public noticeis adequate.

STEP 5. ADOPTION OF REGULATIONS; SUBMISSION TO LIEUTENANT
GOVERNOR'S OFFICE. Thepersorauthorizedy statuteto adoptanagency'segulationgnust
sign and datethe adoptionorderthat appeardelow the finding of emergency. Seethe sample
finding of emergencydoptionorderformin AppendixR of thismanual.If themember®ofaboard
or commissiorwho votedon theemergencyegulationaregoingto signthe emergencydoption
order,usetheformin AppendixR. If onlythechairpersonactingchairpersongrexecutivedirector
of theboardor commissioris goingto sign,usethefinding of emergency/certificatioarderformin
AppendixS of this manual.

Theagencymustdeliverdirectlyto thelieutenangovernor'soffice theoriginal of thesignedinding
of emergency/adoptioorder(or finding of emergency/certificatioarder);thefiscalnote,if thereis
one; relevantminutesof the board or commissionmeetingand staff affidavit (if a finding of
emergencyertification orderis being submitted);and an original of the emergencyegulation.
AS 44.62.180(3)and44.62.250.If theadoptiorwasdoneunderawrittendelegatiorof authorityor
adesignatioras"actingcommissioner,a copyof thatdelegatioror designatiormustaccompany
theemergencyegulatio. It is agoodideafor anagencyto inform thelieutenangovernor'office
aheadf time thatemergencyegulationsarecoming.
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If thefinding of emergency/adoptioorder(or finding of emergency/certificatioarder)extendgo a
secondpage,be surethat at leastsomepart of the "adoptionorder” (or “certification order")
paragraphsfthedocumentappear®nthatsecongage.Do notplacejustthelieutenangovernor's
filing certification portion of the finding/orderby itself on the secondpage. The nameof the
lieutenantgovernorshouldbe typed in following "I," on the filing certification portion of the
document. Additionally, the first two digits of the yearof thefiling, followed by anunderscore
(20_), shouldbetypedin, asreflectedin AppendixR andAppendixS of this manual.

STEPG. FILING AND EFFECTIVE DATE. Anemergencyegulationtakeseffectimmediately
uponits filing by thelieutenantgovernor'sffice (or at a later datespecifiedby the agencyin the
emergencydoptionorder or certificationorder) ,notonthedatethattheregulationwasadoptedy
theagency.AS 44.62.180(3). Thelieutenangovernor'ffice maintainsanddistributescopiesof
filed emergencyegulationsandnotifies the adoptingagencyof thefiling in the samemanneras
describedor "regular'regulationsn Stepl1in Chapter2 of thismanual. Theagencynowwill be
abletofill in the"effectivedate"and"expirationdate"blanksin thedraft public notice. Whenthe
emergencyegulationis publishel in the AlaskaAdministrativeCode(AAC), it will appeatn the
emergencyegulationsectionatthebackof theappropriatditle pamphler supplemenpamphlet.
For additionalinformation,see"How EmergencyRegulationsAre SetOut in the AAC," in this
chapter.

STEP 7. PUBLIC NOTICE. After anemergencyegulationhasbeenfiled, the agencymust
inform the public of the emergencyactiontakenby publishinganddistributinga public notice.
AS 44.62.250. SeeStep3, for discussiorof the contentf the public notice. As mentionedatthe
beginningof this chapterpublic noticeof theemergencwyctionis to begivenby thefifth dayafter
filing of theemergencyegulation.If noticeis notgivenbythe 10thdayafterfiling, theemergency
regulatonis automaticallyrepealedittheendof that10thday. Thereforetheadoptingagencymust
bepreparedo sendthepublicnoticeoutfor publication,andotherwisedistributethenotice assoon
astheemergencyequlatiorhasbeerfiled. See'Publicaion andDistributionof PublicNotice"and
"Distribution of Additional RegulationsNotice Information™”in Chapter4 of this manual. That
materialis directedtoward "regular” regulationsbut is applicableto the public notice for an
emergencyegulation. Thecopyof thenotice(andregulations}hatis to besentto the Department
of Law maybesentwith thefile-openingrequestdescribedn Step8, if theemergencyegulation
will be madepermanent.Note item 9 under"Publicationand Distribution of Public Notice" in
Chapte#t of thismanual regardingequireddistributionof thepublic noticeandregulationdo the
LegislativeAffairs Agencyandotherlegislativebranchentities.
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STEP 8. DEPARTMENT OF LAW FILE OPENING. If the agencyintendsto make an
emergencyregulationpermanentthe agencymust requestthat the regulationsattorneyin the
Departmenbf Law openafile andassignanassistanattorneygeneralto the regulationgroject.
SeeAppendixG of this manualfor a samplememorandunmequestingfile opening.

STEP 9. AFFIDAVIT OF NOTICE; PUBLISHER'S AFFIDAVIT. Immediatelyafterthe
publicationanddistributionof the public noticeandthe distributionof the additionalregulations
notice information, the agencyshould preparean affidavit of notice of adoptionof emergency
regulationsandmustsubmitthe original of the affidavit, alongwith the original or a copyof the
public notice and additionalregulationsnotice information, directly to the lieutenantgovernor's
office, to beattachedo theoriginal emergencyegulation. AppendixU of this manualcontainsa
form for the affidavit. The purposeof this affidavit is to documenthat the agencygavepublic
notice as requiredby AS 44.62.250. If the agencyintendsto makethe emergncy regulation
permanenttheagencyshouldretainaphotocopyof theaffidavit for submissiorio the Department
of Law with thefinal "permanent’tegulation.

After publicationof thenoticein anewspapeor otherpublication theagencywill receivefromthe
publisherthe proof-of-publicationaffidavit (or "publisher'saffidavit”) thattheagencyequestedn
its advertisingorder(seeitem 1 under'PublicationandDistributionof PublicNotice"in Chapte#
of thismanual). If theagencyintendsto make theemergencyegulationpermanentit mustretain
the original of the publisher'saffidavit for submissiorto the Departmeniof Law with the final
"permanentfegulation.If theagencydoesnotintendto maketheemergencyegulationpermanent,
it mug forwardthe original of the publisher'saffidavit directly to thelieutenantgovernor'ffice.
Thatoffice will attachthe publisher'saffidavit to the original emergencyegulation,aspartof the
permanentecordfor theregulation. The publisher'sffidavit is importantdocumentationthatthe
agencycompliedwith the 10-daynoticerequirementn AS 44.62.250.

Note: If theagencyis not goingto makethe emergencyegulationpermanentsubmissiorof the
publisher'saffidavit to thelieutenanigoverror'soffice is thefinal stepin theemergencyegulation
process.

STEP 10. PUBLIC COMMENT. If the agencyintendsto make an emergencyregulation

"permanent,"a written commentperiod shouldhave beenprovidedfor in the public notice, as

discusseceatier in thischapter. Additionally, theagencymight haveprovidedfor anoral hearing

duringthecommenperiod. As partof theprocesgor makingtheemergencyegulationpermanent,
theagencyis obligatedto considerall commentseceivedduringthe written commentperiodand

duringanyoral hearingontheemergencyegulation. AS 44.62.210.
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Whenconsideringhe commentdor anemergencyegulationbeingmade”permanent,'the state
agencymustpayspecialattentionto the costto privateperson®of theregulation. Additionally, the
state agency(other than a board or commission)must record its use or rejection of written

commentsand preparean affidavit regardingthat record,in the mannerdescribedn Step7 in

Chapter2 of this manualfor theregularregulationadoptionprocess.

If anoralhearingwasheld,theagencyshouldprepareanaffidavit of oralhearing{AppendixI of this
manual). The affidavit mustbe submittedto the Departmenbf Law with the final "permanent”
regulation.

Leqislative Affairs Agency Review Process. AS 24.20.105and AS 44.62.190(a)(7)require
agenciestherthanthe Board of Fisheriesandthe Board of Gameto provideto the Legislative
Affairs Agency(andotherlegislativebranchentities)theagency'publicnoticeandregulationgsee
Step7),andAS 24.20.105providesfor LegislativeAffairs Agencyreviewof theregulations.This

review couldresultin awritten notification or othercommunicatiorfrom the LegislativeAffairs

Agencyto the adoptingagency. Sucha notification or communicatiorwould not be a public

comment(seeStep11). If sucha written notification or other communicationis received,the
adoptingagencyshouldimmediatelycontactheagencyattorneyfor the projectandtheregulations
attorng in the Departmenbdf Law.

STEP11. CERTIFICATION OF COMPLIANCE; ADOPTION ORDER. Assoonaspossible
afterthe closeof the public commentperiodandafteragencyconsideratiorof all commentsthe

agencymustmakeits decisiorregardinghelanguag of thefinal "permanenttegulationandmust
certify thattherequirementsor public notice,publiccommentandrequestindepartmenof Law

reviewandapprovalweremet. AS 44.62.260.AppendixV of thismanuakontainsacertificationof

compliancdorm for this purpose.Theagencypersorwith regulationadoptiorauthority(including

delegatecuthorityor an"actingcommissionertiesignationshouldsignthe certification. In the

caseof a board or commission,consult with the Departmentof Law regarding signature
requirements.

More oftenthannot, whenanagencymakesanemergencyegulation"permanentit will needto

makechangedo the original emergencyegulation. The changesnight consistof one or more
amendmentdo the emergencyregulaton language,or one or more new provisions, new
amendmentspr new repeals. In suchcasesa "regular” adoptionorderor certificationorderis

required(in additionto a certification of compliance)becausehe additionalchangeswere not

coveredbytheoriginal "emergencyadoptionor certificationorder. SeeAppendixJ of thismanual
for the "regular" adoptionorderform, AppendixL for the "regular” certificationorderform, and

Step7 in Chapter2 of this manualfor discussionon adoptionor certification order signature
requirements.
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Any changedo an emergencyegulationmustbe within the scopeof the public notice for the
originalemergencyegulation. Althoughasupplementatoticecouldbepublishedo providenotice
of anychangesotcovereal by theoriginalnotice thetime constraint®f the120-dayperiodusually
precludethatpossibility. Consultthelegislationandtheregulationssectionof the Departmenbf
Law if changesareneededhatwill requirea supplementahotice.

Notethatchangego the original emergencyegulationthatareincludedin thefinal "permanent”
regulationareconsideredregular'regulationchangesgoveredy thenewadoptioror certification
order,anddo nottakeeffectuntil 30 daysafterthe"permanenttegulationis filed by thelieutenant
governor'ffice.

Thecertificationof complianceshouldappeaononepage. If anyadoptionor certificationorderis
preparedtheorderalsoshouldappeaononepage.If thecertificationof complianceor ordermust
extendto a secondpage,beginthe secondpagewith the last paragraptof the main body of the
certificationor order. Do not placejustthelieutenantgovernor'diling certificationportionof the
documenty itself on the secondpage. The nameof the lieutenantgovernorshouldbe typedin
following "l," onthefiling certificationportionof thedocument(s) Additionally, thefirst two digits
of theyearoffiling, followedbyanunderscoré20 ), shouldbetypedin, asreflectedn Appendix
V, AppendixJ,andAppendixL of thismanual.

Leqislative Affairs AgencyReviewProcess If thestateagencyreceivedawritten notificationor

othercommunicationfrom the Legislative Affairs Agencyasa resultof its review of the state
agency'segulatonsunderAS 24.20.105 the stateagencyshouldhaveimmediatelydiscussedhe

notification or othercommunicatiorwith the agencyattorneyandthe regulationsattorneyin the

Departmenif Law (seeStep10). Before makingits decisionregardingthe final "permanent”
regulations,the state agencyshould considerthe Legislative Affairs Agency'snotification or

communicatiorandtheDepartmenof Law adviceregardingt. HoweverunderAS 24.20.105(h),
theLegislativeAffairs Agency'sreviewprocessloesnot affecta stateagency'sbility to complete
its actionregardingthe regulation,andany suggestiongor changeso a regulationmadeby that
agencyarenot bindingon a stateagency.

Note: Under AS 40.25.120(a)(11)a written notification from the Legislative Affairs

Agency,oracommunicatiorbetweerthe LegislativeAffairs Agencyandtheaffectedstate
agency,underAS 24.20.105is not a public record is not subjectto public inspectionor

copying andthusis not a public comment Whena boardor commissionconsidersa
notificationor othercommunicatiomeceivedrom theLegislativeAffairs Agency(andthe
Departmentf Law adviceregardinghenotificationor communication)it shoulddosoin

executivesessiorunderthe proceduresn AS 44.62.310.
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Format For EmergencyReqgulation Being Made Permanent:

Whenmakinganemergencyegulationpermanenthefinal “permanenttegulationrsubmittedo the
Departmentof Law must set out the text of the emergencyregulationin its "published"form
(withoutunderliningandbracketing).In the"permanenttegulationuseunderliningandbracketing
onlytoindicateanynewchange$®eingmadeto theoriginal"emergencylanguage Theleadin line
for anemergencyegulationbeingmadepermanenshouldstae whetherit is alsobeingamended.

Figure 3.2 - EmergencyRegulation made PermanentWithout Change

Register , 20 LABOR AND WORKFORCEDEV.

Theemergencyamendmenbdf 8 AAC 61.380is madepermanento read:

8 AAC 61.380. Consolidation of proceedings. Thecommissionerpn his own motion
or by motionof anyparty, mayconsolidateor contemporaneouslgonsidetwo or more
proceedingsvhichinvolve the sameor closelyrelatedissues. (Eff. 1/10/75,Register53; am
8/31/2011, Registerl99)

Authority: ~ AS 18.60.020

Figure 3.3- EmergencyRegulation made PermanentWith Change

Register , 20 LABOR AND WORKFORCEDEV.

Theemergencyamendmentdf 8 AAC 61.380is madepermanent,andthatsectionis further
amendedio read:

8 AAC 61.380. Consolidation of proceedings. Thecommissionerpn the

commissioner's[HIS] own motionor by motionof any party, mayconsolidateor

contemporaneouslgonsidertwo or moreproceedingshat [WHICH] involve the sameor

closelyrelatedissues.The commissionerwill give notice of a decisionto consolidateor

contemporaneouslyconsiderissues. (Eff. 1/10/75,Register53;am8/31/2011, Registerl99;

am__ [/ |/ , Register__ )
Authority: AS 18.60.020
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STEP12. REVIEW BY DEPARTMENT OF LAW AND GOVERNOR'S OFFICE. Assoonas
possibleaftersigningthecertificationof compliancgandanadoptionorderor acertificationorder,
if necessarytheagencymustsendthefinal "permanent"regulationgpackageo the Departmenof

Law for legalreviewandapproval. AS 44.62.060and44.62.260.SeeAppendixQ of thismanual
for asampleagencymemorandunto accompanyhe package.Thefinal "permanent'tegulations
packagemustbe sentto the regulationsattorneyin the Departmentof Law (not to the agency
attorney)andmustinclude

a. theoriginalandonecopyof thefinal versionof the"permanent'tegulation
for the Departmenbf Law'suse;
b. onecopy of thefinal versionof the "pemanentregulationandthe public

notice for the Office of the Governor'suse (not applicableto boardsand

commissions);

the signedcertificationof compliancgAppendixV);

asigned'regular"adoptionorderor certificationorderif changesveremade

to the original emergencyegulation(AppendixJ or AppendixL);

e. a copy of the delegationof authority (Appendix O or Appendix P) or
designatioras"actingcommissioner,if required;

f. relevantminutesof theboardor commissiommeeting,andstaff affidavit, if
applicable(AppendixM andAppendixN);

g. acopyof the public notice(AppendixT);

h. theadditionalregulationsoticeinformation(AppendixE);

I. the original publisher'saffidavit of publication;

J- anaffidavit of noticeof adoptionof emergencyegulationgsubmitacopyof
theaffidavit if the original waspreviouslysentto the lieutenantgovernor's
office) (AppendixU);

k. anaffidavit of oral hearing,f anoral hearingwasheld (Appendixl);

l. afiscal note,if required(AppendixF);

m. anoriginal affidavit of agencyrecordof publiccommen{AppendixK) (not
applicableto boardsandcommissions);

oo

n. a copy of the filed finding of emergency,emergencyadoption (or
certification)order,andemergencyegulation;and

0. any other relevant documents(such as material adoptedby referencein the
regulation).

The documentsubmittedwith the final "permanent'tegulationprovideevidenceof compliance
with the APA. Theabovelist of thedocumentshatmustbe submittecto the Departmeat of Law
alsoappearsn theagencychecklistfor emergencyegulationan AppendixB of this manual.
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Thefinal "permanenttegulationgpackagas reviewedby theagencyattorneyandtheregulations
attorney. The stepsin the review are outlined in the agencyattorneyreview checklist. See
AppendixZ. Additionally, the governor'soffice (or the lieutenantgovernor,if delegatedmay
conductits reviewin thesamemannerasdescribedor "regular'regulationsn Step8in Chapter2

of thismanual.

STEP 13. PERMANENT FILING. After afinal "permanenttegulationhasbeenapprovedthe
Departmenbf Law submitsthe regulationandsupportingdocumentgo the lieutenantgovernor's
office for filing. Beforefiling, the governor(or the lieutenantgoverna, if delegatedmayreturn
certainregulationsptherthanboardor commissiorregulationsin thesamemannersdescribedor

"regular"regulationsn Stepl1lin Chapter2 of thismanual.

Filing of the final regulationwith a certificationof complian@ preventsthe original emergency
regulationprovisionsfrom expiringonthe 120thdayby makingthem"permanent."Any changes
containedn those"permanent’provisions coveredoy anadoptionor certificationorderfiled with
the"permanenttegulationtakeeffectonthe30thdayafterthe"permanenttegulationisfiled (or at
alaterdateif specifiedin theadoptionor certificationorder).

Thelieutenangovernor'office distributescopiesof filed "permanenttegulationsaandnotifiesthe
adoptingagencyof thefiling. Thefiled permanentegulationsare maintainedby the lieutenant
governor'®ffice andthestatearchivistin thesamemanneiasdescribedor "regular'regulationsn

Stepllin Chapter2 of this manual.

STEP 14. SUMMARY POSTED ON ONLINE PUBLIC NOTICE SYSTEM.
AS 44.62.175(a)(7and(b) requirestateagencieso postontheAlaskaOnlinePublicNoticeSystem
thetextor asummaryof thetext of aregulationor orderof repealfor which noticeis givenunder
AS 44.62.190(a). This provision hasbeeninterpretedto require "after-the-fact" notice that the
regulatioradoptionproces$hasbeencompleted.Thisincludesnoticethatanemergencyegulation
hasbeemmadepermanentTo facilitatecompliancewith thisrequirementtheagerty shouldposta
brief summaryof the permanentegulationonthe system.To bemeaningful thesummaryshould
refer to the original effective date of the emergencyregulationand statethat the emergency
regulationhasbeenmadepermanent Pleaseontac thelieutenanigovernor'office for detailson
postingnoticeson the AlaskaOnline Public Notice System.

WHAT HAPPENSWHEN AN EMERGENCY REGULATION EXPIRES?

An emergencyegulationexpiresif it is not madepermanenby the 120thday. AS 44.62.260(b)
stateghatanemergencyegulationthathasnotbeenmadepermaneninaynotberenewedr refiled
asanemergencyegulation.An agencymustfollow the"regular'regulatioradoptionprocesso put
back into effect an emergencyprovision that expired, even if the expirationwas unintended
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Thereforeijt isimportantthattheproceduresecessario makeanemergencyegulationpermanent
becompletedvithin the120days. To accomplistthis,anagencymustremembeto allow sufficient
time for Departmentof Law review, andfiling by the lieutenantgovernor'soffice, beforethat
deadline.

If anemergencyamendmentr repeabf anexistingregulationexpiresonthe120thday,theversion
of that regulationthat wasin effectimmediatelybeforethe emergencyamendmentr repealis
reinstatedautomatically. An agencydoes not needto take any action to accomplishthe
reinstatement.

HOW EMERGENCY REGULATIONS ARE SET OUT IN THE AAC

Whenanemergencyegulationisfirst publishedn theAAC, it will appeaim aseparatéemergency
regulations'sectionatthebackof eithertheappropriatditle pamphlebr its supplemenpamphlet.
Tofind themostcurrentanguagef aregulationthesebacksectionsnustbeconsulteceachtimea
personusesthe AAC. If the emergencyregulationis an amendmenbr repealof an existing
regulation the original versionof the regulationis retainedin the mainsectionof the appropriate
supplemenotrtitle pamphlein the AAC duringthe120-daylife of theemergencyegulation.If an
emergencyamendments madepermanentthat new permanentanguages movedto the main
sectionof the appropriatesupplemenbr title pamphlet,to replacethe original language. If an
emergencyamendmenotr repealexpiresattheendof the 120thday (i.e., theadoptingagencydoes
not makeit "permanent")theemergencyrovisionis removedrom theemergencyectionof the
supplemenortitle pamphleandtheoriginallanguagewhichagaintakeseffect,remaingn themain
section.The history note for the permanentegulationwill reflectthe 120-day existenceof the
amendmenor repealasanemergencyegulation.

If an emergencyegulationconstitutesan entire new section,it appearonly in the appropriate
"emergencyegulations'sectionof theappropriatgpamphletasdescribedbove.If thenewsection
is madepermanenty is movedto themainsectionof theappropriatesupplemenor title pamphlet.
If the new sectionexpiresat the endof the 120thday, the text of the sectionis deletedandthe

sectionnumberand headingare movedto the main sectionof the supplemenbr title pamphlet,
followed by a historynotethatreflectsthe 120-daylife of theprovision.

In all casesthelieutenantgovernor'soffice instructsthe publisherof the AAC on placementnd
publicationof emergencyegulationsn the AAC.

Figure 3.4 setsout an exampleof the way an emergencyegulationis setout in the emergency
regulationssectionof a supplemenbor title pamphlet.
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Figure 3.4- EmergencyRegulation

5AAC 31.541. Inspection points. Inspectionpointsarelocatedin Kodiak andDutch
Harbor,andin additionallocationsif specifiedby thedepartment.(Expires December3, 2011,
unlessmade"permanent” by the adopting agency.) (In effectbefore1988;am8/6/2011,
Registerl99)
Authority: AS 16.05.251

In this example the effectivedateof the emergencyegulationis statedn the historynote-- "am
8/6/2011, Register199." The boldfacenote abovethe history note (which is insertedby the
publisherunderinstructionsfrom the lieutenantgovernor'soffice) givesthe datethe emergency
regulationwill expireunlesst is madepermanent.

CONVERTING A "REGULAR" REGULATIONS PROJECT
TO AN EMERGENCY REGULATIONS PROJECT

Onarareoccasionanagency will publishnoticefor a"regular”regulationandproceedwith the
regularregulationadoptionprocess- perhapsevento the point of adoptingthe regulationand
submittingit to the Departmenbf Law for review -- andthenfind thatthe regulationmust take
effectsoonethantheregularproceswill allow. If theagencyconcludeghatthecircumstancesf
the projectmeetthe "emergency"standardn AS 44.62.250and 44.62.270as discussedt the
beginningof this chaptertheagencymayprepareafinding of emergencyndadopttheregulation
asanemergencyegulation,asdescribedn this chapter. The agencymustwork closelywith the
Departmenbf Law in orderto avoidconfusionregardinghestatusof theproject. Theagencymust
thenpublishnoticeof theadoptionandeffectivedateof the emergencyegulationwithin 10 days
afterfiling by thelieutenantgovernor'soffice. Generallythatnoticeneednot providefor public
commentgevenif theagencyintendsto makethe emergencyegulationpermanentsolong asthe
earlierpublic noticefor theregularregulationprojectprovidedfor public comment. The noticeof
adoptionof theemergencyegulationshouldaccuratelydescribehesituation referringto theearlier
public noticeandcommentperiod,andshouldmakeclearthatthe emergencyegulationwill be
madepermanentTheearlierpublicnoticeandpublisher'saffidavit, aswell asthenoticeof adoption
of emergencyregulationsand its publisher'saffidavit, are necessaryto supportmeking the
emergencyegulationpermanent.’Conversion‘of a"regular'regulationgrojectto anemergency
oneis, typically, somewhatcomplicated. The agencymust consultand work closelywith the
legislation and regulationssection of the Departmentof Law in order to assuresuccessful
completionof the project.
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CHAPTER 4

Public Notice

AS 44.62.190requiresthat, at least30 daysbeforeadoptionof a regulation the adoptingagency
give noticeto the public of thatproposedction. Onegoalof apublic noticeis to inform thepublic
of theagency'roposalsaandto provideanopportunityto commenton thoseproposaldeforethe
agencytakesfinal actionto adoptthe proposalsasregulations. The secondgod is to give the
administrativeagencytheopportunityto receivefrom interestegartiesnformationandcomments
onits proposedction.

Thematerialin thischapteiis directedtowardpublicnoticefor a"regular"regulation. Chaptei3 of
thismanualdescribesheemergencyegulationadoptionprocessthatchaptemwill directthereader
to relevantinformationin this chapter.

CONTENTS OF NOTICE

Thegenerakontentsf a public noticearespecifiedin AS 44.62.200. AS 44.62.190(d)specifies
cettainadditionalnoticeinformationthatmustbe providedto certainpersonglongwith the public
notice. AppendixD of this manualcontainsa samplepublic noticeform and AppendixE of this
manualcontainsa sampleform for usein providingthe additioral regulationsoticeinformation.
Requirementsor the additionalregulationsoticeinformationarediscussedaterin this chapter.

UnderAS 44.62.200 the public noticemustcontainthefollowing:

1. A statemenof thetime, place andnatureof proceeding$or adoptionamendmenir repeal
of theregulation.AS 44.62.200(a)(1).TheDepartmenof Law hasconsistentlynterpreted
this statuteasreferringto thetime andplaceof the oral public hearing,f oneis to beheld,
andto thedeadlineand addres$or submissiorof writtencomments.If theagencyplansto
accepttommentdy e-mail or by fax, the Departmentf Law recommendshatthe notice
specificallyaddress acceptanc®f commentsby e-mail or by fax andthat the deadline
includeatime (e.g.,4:30p.m.),aswell asadate.

2. Referenceo thestatutoryauthorityfor theproposedegulationandthestatutesectionghat
the agencyis implementing,interpreting, or making specific through the regulation.
AS 44.62.200(a)(2). The Deparmentof Law recommendshatanagencycite all statutes
thatgivetheagencytheauthorityto adopttheregulatiorandthatidentify thesubstantivéaw
beingimplementedinterpretedpr madespecificthroughtheregulation.
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3. An informativesummaryof theproposedubjeciof agencyaction. AS 44.62.200(a)(3).The
summaryshouldprovideenoughdetailsto give thepublicreasonablaoticeof theagency's
proposedactionwhile notbeingsospecificthattheagencywill nothaveenoughflexibility
to revisetheregulation beforeadoption,jn responséo concernsaisedby the public or by
the agencyitself. When amendingAS 44.62.200(a)(3)in 1970, the House Judiciary
Committeeaddressedhe administrativedecisionmaking involved in determiningthe
amount of detailsin anotice(1970HouseJour.916- 918):

By wayof examplethecommitteebelieveghatnoticeby anagencythatit is
goingto consideregulationssettingalimit onbearin aparticularareaof the
stateshouldbe sufficientto supportagencyactionsettingany limit, or no
limits, in that area. Similarly, notice that the agencywill considera
regulationopeningthefishing seasorn a particulardateis sufficientnotice
to supportanydate,sincethe subjectmatterof the regulation(openingthe
seasonjemainshesame. ..

Thecommitteerecognizeshedifficulty in maintainingthebalancebetween
generalityand specificity in writing noticeswhich give membersof the
public sufficient information to decide whethertheir interestscould be
affectedby theagencyactionandthuswhetheito maketheiropinionsknown
totheagency.It would appeathatalmostanystatutorylanguageshortof a
provisionthatomitsanoticerequirementltogetheor onethatrequireshe
noticeto contintheregulationverbatim,will necessitatanadministrative
decisionon anissuesuchasthe contentof "reasonableotice."

AS 44.62.200(b)recognizesa stateagency'sobligationto give reasonableotification of
regulationaction. It states:

A regulationthatis adoptedamendedor repealednayvaryin contentrom

the summaryspecifiedin (a)(3) of this sectionif the subjectmatterof the

regulationremainsthe sameand the original notice was written so asto

assureghat membersof the public arereasonablynotified of the proposed
subjectof agencyactionin orderfor themto determinavhethertheirinterests
couldbe affectedby agencyactionon thatsubject. (Emphasisadded.)

As a generalrule, the Departmentof Law recommendghat the specific languageor
provisionsof aproposedegulatiomotbesetoutin thenotice. Thatspecificlanguageould
beundulyrestrictiveif theagencyfinds thatit needdo makechange®r establishslightly
differentprovisionsin its final regulation.
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The informative summaryof proposedactionshouldnot just give the legal citation (e.g.,
7 AAC 110.400 of aregulationbeingadoptedamendedor repealedit shouldalsoprovide
adescriptiorof thesubjectof theregulation. Thiswill avoiddifficulti esif, for instancethe
legal citation containeda typographicakrroror if theagencydecideghatit alsowantsto
amendadifferentregulationthatdealswith the samesubject.

For a new regulation, the informative summary should describeits substane. For
amendmenof anexistingregulation,the summaryshoulddescribenow the changebeing
maderelatego the substancef theexistingregulation. Additionally, the summaryshould
addressvhy the existingregulationis beingchanged.

Forarepealof anexistingregulationdescribeheprovisionto berepealed.In orderfor the
publicto determinewhetherits interestscould be affected the descriptionshouldbe more
thanaone or two-word identifier.

4. Any additionalinformationspecificallyrequiredby the statuteselatingto theagencyor to
theprogramthatis thesubjectof theregulation.AS 44.62.200(a)(4).Thisrequiremenis a
reminderthattheremaybeotherstatuteshatrequiresomeadditionalpointto becoveredn
thenotice.

5. A summary of the fiscal information required to be preparedunder AS 44.62.195.
AS 44.62.200(a)(5) Forexamplejf theadoptingagencyor anothesstateagencyanticipates
that increasedappropriationswill needto be requestedf the proposedregulaton takes
effect, the relevantagencymustpreparea fiscal noteunderAS 44.62.195andthe public
notice must containa statemenbf the amountsin that fiscal note. Converselyi|f it is
anticipatedhatno additionalappropriatiorwill be neededy anystateagencythe notice
mustcontaina statemento that effect (andno fiscal noteis required).The samplenotice
formsin Appendice® andT of thismanualkontainlanguagéor bothstatementsAlso see
Chapterl4 of this manualfor moreinformationregardingfiscal notes.

To bemore"userfriendly,” public noticesregardingregulationchangeshould

a. minimizetheuseof technicaltermsnot generallyunderstoody the
public;

b. use"plain English"in describingthe regulatoryaction;

C. strivefor clarity andclean,concisdanguage;

d. namea specific agencycontactpersonfor requestingnformation

abouttheregulationgroject,includinginformationregardingspecial
accommodationor personswith adisability; and
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e. actively solicit commers from the affectedpublic on the cost of
compliancewith the proposedegulation(the samplepublic notice
forms in AppendicesD and T of this manual contain such a
statement).

TheDepartmenbf Law recommendsghatthe public noticeincludea statemenésto howaperson
with a disability can requesta specialaccommodatiorin proceduresor facilities in order to
participaten theregulatoryprocessegardingheproposedegulation. Thisstatemenis includedin
the samplepublic noticeformsin ApperdicesD andT of thismanual.

TheDepartmenbdbf Law recommendshatthe public noticealertthe public thatwritten comments
receivedarepublicrecordsandaresubjecto publicinspection.A suggestedtatemenits included
in thefootnotesto Appendi@sD andT of this manual.

When preparinga public notice, the agencyshould be sure that the notice is clear and is
understandabliey thepublic,especiallytheportionof thepublicdirectly affectedoy theregulation.

ADDITIONAL REGULATIONS NOTICE INFORMATION

AS 44.62.190(dyequireghatcertain"additional"informationbedistributedalongwith the public
noticefor aregulationgroject. Becausehisadditionalinformationis requiredto befurnishedonly
to certainrecipientsof the public notice,theinformationneednot becontainedn the public notice
itself. But the information must be distributed in accordancewith AS 44.62.190(d) (see
"Distribution of Additional RegulationsNoticeInformation"laterin thischapter). The"Additional
ReaulationsNoticeInformation"formin AppendixE of thismanuawasdesignedo includeall the
requiredinformationandto complywith AS 44.62.190(d) andits useis strongly recommended.

Thepurposeof theadditionalregulationsnoticeinformationrequiredby AS 44.62.190(d)s to aid

the legislature and interestedpersonsin understandinghe agency'sproposedaction. The

informationthatmustbeprovidedis: (1) thereasorfor theregulation;(2) thecoststo theagencyof

its implementation(3) the nameof theagencycontactperson;and(4) the origin of the proposed
action.

Of particular note is that the fiscal information requiredunder AS 44.62.190(d)is somewhat
differentfrom AS 44.62.195'sequirementegardingestimationof increasedppiopriations.The
mere statementin the public notice that the action is not expectedto require an increased
appropriationis not sufficient to comply with the requirementsof AS 44.62.190(d). Under
AS 44.62.190(d),the agencymust provide information regading its costsin implementingthe
proposedegulationevenif the agencyplansto absorbthe costsandwill not be requestingan
increase@ppropriation.Also, AS 44.62.190(drequireshatcostsbe projectedonly for "the state
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agency." This differs from AS 44.62.195,which requiresthat a fiscal note be preparedf the
regulationwouldrequire"increasedppropriationdy thestate." Thus,anagencycancomplywith
theadditionalnoticeinformationrequirementsf AS 44.62.190(d )y statinganticipaedcostgo that
agencynotto thestateasawhole.

Eventhoughthe AdministrativeProcedureAct (APA) doesnot clearly requireit, the additional
regulationsoticeinformationform shouldreflectchangesn revenugrom onerevenuesourceto
another(asis discussedor fiscal notesin item number3 in Chapterl4 of this manual). For
example|ossof revenudo thefish andgamefundthatwill bemadeup from thestategenerafund,
asaresultof aregulationchangeshouldbereflectedon the form.

PUBLICATION AND DISTRIBUTION OF PUBLIC NOTICE

TheAPA requireghatpublicnoticeof proposedegulatoryactionbedistributedn aparticularway.
So long asthe APA requirementshave beenmet, the agencymay provide for notice through
whateveradditional meanghe agencyconsidersappropriatean the particularcircumstancesFor
exampletheagencymayuseits websiteonthelnternet,e-malil, publicserviceradioannouncements,
andotherno-costmeango alertthepublicabouttheproposedegulatoryactionsolongasthebasic
distributionrequirementsf the APA havebeemmet. UnderAS 44.62.190(a)thepublicnoticemust
be publishedanddistributedby the adoptingagencyasfollows:

1. Thenoticemustbe published'in the newspapeof generakirculationor tradeor industry
publicationthatthe stateagencyprescribes."AS 44.62.190(a)(1). To meetthe minimum
legalrequirement®f the APA, publicationmustbe madeonly once,in onenewspapeor
tradeor industrypublication. If a proposedegulatoryactionis of particularinterestto a
specificgeographicahreageffort shouldbemadeto notify thepublicin thatarea. It is often
good policy to include additional publicity in rural Alaska, and pressreleasedor local
newspaperandradioandtelevisionstationsshouldbeconsideredFinally, to ensuregreater
publicawarenesef proposedegulationsthestateagencymightwishto consideano-cost
mediacampaign(of interviews,pressreleasesetc.)to reachthewidestaudience.

Whenanagencysendsapublicnoticeto anewspapeor otherpublication theagencyshould
tell thepublishethedaterequestedor publicationof thenotice. Theagencyshouldrequest
a proofof-publication affidavit from the publisher. The state'sadvertsing order form
providesspacedor all of thisinformationandincludesanaffidavit of publicationfor useby
the publisher. The original of the publisher'saffidavit will haveto be submittedto the
regulationsattorneyin the Departmentf Law with the final regulationgpackage.
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2. AS 44.62.190(a)(1plsorequiregpostingof theproposedgencyactionontheAlaskaOnline
PublicNotice System. Contactthelieutenantgovernor'soffice for instructionson posting
noticesontheAlaskaOnlinePublicNotice System.Theagencyshouldverify thatthenotice
actuallyappearedntheAlaskaOnlinePublicNoticeSystemandthatanyinternet'links" to
obtaina copyof the proposedegulationarefunctioningproperly.

3. Thenoticemustbefurnished'to everypersonwho hasfiled arequestor noticeof proposed
actionwith thestateagency."AS 44.62.190(a)(2).Copiesshouldbefurnishedatthesame
time that the notice is sentfor newspapepr other publication,and shouldbe furnished
evenhandedlyo all personsvho requesthem. Eachstateagencymustmaintainalist of
personsvho havecontactedhe agencyandaskedo be providedwith copiesof noticesof
regulationsprojects. Departmentstaff should check with its commissioner'sffice to
determinewhethera generaldepartmentvide list of personsrequestingnformationon
regulationgrojectsexists,in additionto anylist developedatthedivision, office, or other
departmenlevel. TheAPA allowsagencieso "furnish” publicnoticesto interestegbersons
by e-mail unlessapersorhasrequestedurnishingof thatperson'sioticesby "regular"mail.
Pleasenotethatthe APA requiresthat only the public notice, not the actualcopy of the
proposedegulation besentto personnthelist. A personreceivinga public noticecan
thenrequest copyof theproposedegulationif thepersonis interested.Also, placingthe
proposedegulationontheagency'snternetwebsitewould allow the publicanothemeans
of accesso theregulationandmightreducerequests$o theagencyfor papercopies.Posting
a notice on a stateagency'swvebsitehowever,doesnot relieve the agencyof the APA's
requiremenbf furnishingdirect,individual noticeto certainpersons.

4. If theadoptingagencyis nota principal departmentthe agencymustfurnishthenoticeto
theheadof the principaldepartmenbf whichit is apart. AS 44.62.190(a)(3).

5. Whenappropriatan the agency'sudgment,the noticeshouldbe furnishedto a personor
group who the agencybelieves is interestedin the proposedaction. For example,the
Departmenof HealthandSocialServicesnightdecideto sendacopyof its noticeregarding
aproposeublic healthregulationto the Boardof Nursingeventhoughtheboardhadnot
expresslyequesteda copy. Whenanagencydetermineghatit is appropriatethe agency
may use additionalalternativewaysto give public notice of a regulationsproject. For
example the stateagencymight decideto publishthe public noticefor a projectaffecting
older Alaskansin a seniornewsletterin additionto a newspapenf generalcirculation.
AS 44.62.190(a)(4). Eachstateagencyshouldperiodically review its lists of interested
persongo helpassurdghatabroadspectrunof interestegersonss reachel.

6. Thestateagencymustfurnishto theDepartmenof Law, for its legalreview,apapercopyof
boththenoticeandthe proposedegulation. AS 44.62.190(a)(5).To avoid confusionand
delay,thestateagencyshouldprovideacovermemorandunstatingtheDepartmenof Law's
file numberfor the project(if onehasbeenassignedpndshouldsendthe memorandum,
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notice, and proposedregulationto the attention of the requlationsattorney If the
Departmenbf Law hasnotyetopenedafile ontheprojed, theagency'€overmemorandum
shouldrequestheregulationsattorneyto do so (seeAppendixG of this manual).

7. A copyof thenoticemustbefurnishedby electronicformatto all incumbentegislatorsjf
the stateagencyhasthetechnologicatapaliity. AS 44.62.190(a)(6).

The Legislative Affairs Agency hasa list showingthe correctspelling of the namesof
incumbentlegislatorsand their email addresses.In electionyears,both newly elected
legislatorgbeforetheyareswornin) andincumbentlegislatorsshouldbefurnishedacopyof
thenotice. Again, the LegislativeAffairs Agencyhasthe correctnamesandspellingsof
legislatorselectandappropriatemailing or e-mail addresses.

8. UnderAS 44.62.190(a)(6)the stateagencyalsomustfurnish a copy of the noticeto the
LegislativeAffairs Agency. Thatagencyhasdesignated.egislativelLegalandResearch
Servicesto receive its copy by e-mail. A state agency that must comply with
AS 44.62.19@a)(7) by furnishinga copyto the Legislaive Affairs Agencymayusethate-
mail to meettherequirementsf AS 44.62.19@a)(6). Forotherstateagenciegprimarilythe
Board of Fisheriesand Board of Game),the legislation and regulationssectionin the
Departmenbf Law hasthe appropriatee-mail addresgor the staff attorneyin Legislative
LegalandResearclgervicesassignedo receivethe copy.

0. UnderAS 44.62.190(a)(7)stateagenciesotherthanthe Boardof FisheriesandtheBoardof
Game mustfurnishacopyof thepublicnoticeand proposedegulationelectronicallyto the
Legislative Affairs Agency, the chairs of the legislature'sstandingcommittee(s)with
jurisdiction over the subjectof the proposedregulation,the Administrative Regulation
ReviewCommitteeandthelegislativecouncil. AppendixCC containsareproductiorof the
legislature'sUniform Rule 20, settingout the legislature'sstandingcommitteesand the
subjectmatterjurisdictionof each.AppendixDD containggroupe-mail addressefor usein
meetingheAS 44.62.190(a)(7yequirement PleasanotethatLegislativeResolve35(2008)
"sunsetstheEducationCommittes andtransferghefunctionto theHealth,Educationand
SocialServicesCommittes effectiveon thefirst dayof theregula sessiorof the Twenty
Eighth AlaskaStateLegislature gffectiveJanuary2013.
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DISTRIBUTION OF ADDITIONAL REGULATIONS NOTICE INFORMATION

As mentionecdearlierin this chapterijt is strongly recommendethatthe"Additional Regulations
Notice Information™form in Appendix E be usedto providethe requiredadditionalregulations
noticeinformation. Theadditionalregulationsioticeinformationmust bedistributedat the same
time the public noticefor aregulationgprojectis distributed,asfollows:

1. to everypersonwho has askedo receivenoticeof theagency'proposedegulation
actions;

2. to apersonor agroupthattheagencybelievess interestedn the proposedaction;
and

3. to all incumbentstate legislators (in an election year, include newly elected

legislatoswhoarenotyetswornin) andthelLegislativelL egalandResearclservices
of the LegislativeAffairs Agency.

To avoid additional costsand possibleproceduralerror, it is strongly recommendedhat the
additionalregulationsoticeinformationbefurnishedwith the public noticeto thoselistedabove.
Theadditionalregulationshoticeinformationshouldbefurnishedo apersonn thesamemannein
which the public notice was furnishedto that person(i.e., by e-mail or by "regular" mail).
Newspapepublication of theadditionalregulationsoticeinformationform is not required.

The additionalregulationsnoticeinformationalsoshouldbe postedon the AlaskaOnline Public
Notice Systemwith the public noticefor the project. Contactthe lieutenantgovernor'soffice for
instructions.

In addition,a copy of the additionalregulationsnotice informationform shouldaccompanythe
copiesof the public noticeandproposedegulationghataresentto the regulationsattorney(see
item 6 under"Publicaton andDistributionof PublicNotice" in this chapter).

RENOTICING A REGULATIONS PROJECT

A regulationgprojectmay needto berenoticeddueto stalenessf the original notice,to correcta
mistake,or to providesupplementaihformation.

To helpensuethatthepublicis appropriatelynformedandis notsurprisedvhenaregulatiortakes
effectfor whichnoticewaspublishedongago,aoneyearstalenessule of thumbis appliedby the
Departmenof Law. Forexamplejf ayearor morehaselapsedetweenthetimetheoriginalnotice
for aregulationwaspublishedandthe anticipatedeffectivedateof theregulation,a supplemental
noticeshouldbepublished.TheoneyearperiodincludeshetimethattheDepartmenof Law needs
to conductits legalreview. In planningtheregulatioradoptionscheduldor a project,anagency
shouldallow the Departmenbf Law asmuchtime aspossiblefor review.
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Thisoneyearrule, whichis notin the AlaskaAPA, is somewhatlexible, takinginto accounthe
natureandsignificanceof theregulationgprojectandtheothermeangy whichthestateagencyhas
kept the public informed during the regulationsdevelopmenprocess. A lengthydelayin the
adoptionandultimateeffectivedateof aregulationhasthe effectof maskingthenewlaw from the
public. Thegoalof theoneyearruleis to avoidsurprisinghepublicwith regulationghatit did not
anticipate.

Sometimest is necessaryr advisableto publisha supplementahotice for otherreasons. For
example the supplementahotice might extendthe commentperiodor seta new datefor anoral
hearing,or it might correctanerrorin the original notice.

In asupplementahotice,besureto mentionits relationshipto theearliernoticeandmakeclearwhat
the differenceis (i.e., the supplementatiomr correction). It is helpful if the headingfor sucha
noticecontainghe word "Supplemental."A supplementahoticemustbe distributedin the same
manneiaswastheoriginal publicnotice(i.e.,all of thepublicationanddistributionrequirementsf
AS 44.62.190(a)mustbemet). A supplementahoticeshouldbepostedntheAlaskaOnlinePublic
NoticeSystem.Consultthelegislationandregulationsectionof theDepartmenof Law onwhether
the additionalregulationsnoticeinformationrequiredby AS 44.62.190(d)shouldbe revisedand
distributed with the supplementahotice. (Generally,a substantialrevision of a regulation
previouslynoticedor thepassagef alengthyperiodbetweerthefirst noticeand thesupplemental
notice(e.g.,12monthswill requirethattheadditionalregulationsoticeinformationberevisedand
distributed.)A copyof anysupplementatoticeandthepublisher'sffidavit for it mustbesubmitted
to theDepartmenbf Law with thefinal regulationgpackagealongwith theoriginal noticeandthe
publisher'saffidavit for it.

An exampleof a supplementahoticeappearst the endof this chapter.

If theagencyhasalreadyprovidedatleast30daysfor publiccommenibna proposedegulationin
the precedingl2 months,the agencymay, in a supplementahotice,reopenthe public comment
periodon the samesubjectmatterfor lessthana full 30 days. Theperiodshouldbereasonablén
light of the complexityof materialand other factors,to makesurethat the public hasadequate
opportunity for review and comment. Consultthe legislation and regulationssectionof the
Departmenbf Law for recommendationsegardingappropriatdimeframesundera supplemental
noticefor a particularregulationgroject.
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POST-FILING NOTICE REQUIREMENTS

The APA doesnot requirethat an "afterthe-fact' notice be publishedin a newspapeifter a
regulationis filed. However,AS 44.62.175(a)(7)and(b) do requirestateagencieso postonthe
AlaskaOnline PublicNotice System'the text or a summaryof thetext of aregulationor orderof
repealof aregulationfor which noticeis givenunderAS 44.62.190(a)." This provisionhasbeen
interpretedo require"after-the-fact” noticethatthereguhtionadoptionproceshasbeencompleted
for aproposedegulationandthattheregulationwill betakingeffect. To facilitatecompliancewith
this requirementthe agencyshouldposta brief summaryof thefiled regulationon the systemas
soonaspossble aftertheregulationis filed. To bemeaningful the summaryshouldstatethatthe
regulationhasbeerfiled andshouldstateits effectivedate. Thenoticeshouldappeaonthesystem
for atleasttwo weeks. Pleaseontacthelieutenangovernors office for detailson postingnotices
on the AlaskaOnline Public Notice System. To the extenteconomicallyfeasible,stateagencies
shouldpublicizethefiling of aregulationandits impendingeffectivedateto alertthepublic. This
publicationcould be donethroughinterviews,pressreleasespr otherno-costmethods.

EXAMPLES OF NOTICES OF PROPOSEDREGULATIONS
AppendixD of this manualcontainsa samplepublic noticeform for "regular”regulations.Based

uponthatform, thefollowing areexampésof introductorylanguageandinformativesummaries
from atypical public notice:

Figure 4.1 - Adoption of New Material Only

TheDepartmenbf LaborandWorkforceDevelopmenproposeso adoptaregulationn Title 8 of
the AlaskaAdministrativeCode dealingwith employmenbf minors,includingthefollowing:

Theproposedegulatiorwouldincludeaprohibitionontheemploymentf
childrenunderl8yearsof agein activitiessuchascanvassergeddlersand
solicitorsfor doorto-doorcontributions

This proposedprohibition would apply only if an employeeemployer
relationshipexists,andwould notaffectindividualsengagedn theactivity
of a nonprofit religious, charitable,educationalor serviceorganization
whereanemployeeemployerrelaionshipdoesnotexistandwhereservices
renderedo the organizationareon a volunteerbasis. This prohibitionis
being proposedin order to avoid the exploitation and abuseof minor
workersthathasbeenexperienceth suchoccupationsn Alaskaandacross
thecountry.
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Figure 4.2 - Adoption of New Material with Amendmentsto Existing Material

TheRegulatoryCommissiorof Alaskaproposeso adoptandamendregulationsn Title 3 of the
AlaskaAdministrativeCodedealingwith joint useof electic andtelephonautility equipmentand
facilities by cabletelevision(CATV) utilities, includingthefollowing:

1. 3AAC 52will beamendedy addingnew sectiongprovidingfor commission
regulationof CATV joint useof electricalandtelephonautility facilities,including
ratesfor joint use. Thesectionsvould applyto all electric,telephoneandCATV
utilities in the state regardles®f whetherthe utilities areregulatedor areexempt
from the commission'sgeneralregulatory powers. The proposedregulations
encourageheaffectedutilities to agreeto termsfor joint use,andindicatethatthe
commissiongenerally will not exerciseits authority to order joint use, and
determineheratesor othertermsof joint use,solong asthe utilities apper to be
actingconsistentvith the policiesunderlyingAS 42.05.

2. In addition,3 AAC 50.100(a),dealingwith the applicationand purposeof
regulatorypolicy standardswill be amendedo includea referenceo telephone
utilities, in light of the newmaterialfor 3 AAC 52 proposedibove.

Figure 4.3- Adoption of New Material with Repealof Existing Material

Thedivision of insurancePepartmenbf CommerceCommunity,andEconomicDevelopment
proposeso repealandadoptregulationsn Title 3 of the AlaskaAdministrativeCodedealingwith
agentsprokers solicitors,andadjustersincludingthe following:

1. 3 AAC 23.050,Producinggeneralagentswill be repealed.This regulation
requireslicensedgeneralagentsto securean agent'dicensein orderto actasa
producing agentfor the sameor anotherinsurer. This regulation has been
supersedetly theamendmenbf AS 21.09.280(b) which grantsthatauthorityto
thegeneralagentwithout havingto applyfor anadditionallicense.

2. 3AAC 23.070will beanewsectionthatwill providefor thelengthof timefor
whichaninsurancdicensingexaminatiorscores valid. If licensuras notobtained
within thatperiod,theapplicantmustretest.

3. 3AAC 23.080will beanewsectionthatrequresapplicantretestingn certain
circumstancessuchas when an applicant'sprior Alaskainsurancelicensewas
revokedfor anyreasonjncludingnonpaymenbf annualcontinuationfees.
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Figure 4.4 - Repealof Existing Material

The Departmenbf Health andSocialServicegproposego repeal7 AAC 07.080(f),dealingwith
final administrativedecisiondor appealsinderthe certificateof needprogram. This subsectior
providesthatthedecisionof ahearingofficer will bethefinal administrativadecisonregardinghe
dispositionof a matterconcerninga certificateof need. To ensurgroperprogramoversightthe
intentof therepealis to retainfinal decisionmakingin the commissioner.

Figure 4.5- Amendment of Existing Material Only

The Departmentof Health and Social Servicesproposego amendregulationsin 7 AAC 150
dealingwith establishmemf arate settingprocesgor paymenbof servicedor medicalassistancg
programdo facilities, to implementAS 47.07,includingthefollowing:

1. 7 AAC 150.130will beamendedo reflectaccountingmanualchanges.

2. 7 AAC 150.170will be amendedo further define allowable costs
includedin determininga prospectiveate.

3. 7 AAC 150.20 will beamendedegardingfacility audits.
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EXAMPL E OF SUPPLEMENTAL NOTICE

Figure4.6showsanexampleof asupplementahoticethatrefersbackto theoriginal public notice
for aregulationgproject.

Figure 4.6 - SupplementalNotice

SUPPLEMENTALNOTICE OF PROPOSED
CHANGESIN THE REGULATIONSOF THE
DEPARTMENTOF LABOR AND WORKFORCEDEVELOPMENT

TheAlaskaDepartmenbf LaborandWorkforceDevelopmenproposeso amendaregulationin
Title 8 of the AlaskaAdministrativeCodethatadoptsoccupationasafetyandhealthstandard®y
reference,and proposes to adopt and amend safety and health standardsregarding the
Telecommunicatiol€ode,includingthefollowing:

1. The adoptionby referenceof federalregulationsin 8 AAC 61.1010will be
amendedto reflect the addition of new federal regulations regarding the
Telecommunicatioi€ode.

2. 8 AAC 61.1070,0n additionaltelecommunicatiostandardswill beamended
regarding preparationand maintenanceof certain records,including training
records.

The proposedchangego theseregulationgprovideminimum safetyandhealthrequirementdor
employmentand placesof employmentin the state,and are at least as effective as those
promulgatedy the United Statessecretaryof labor.

Thisis aSUPPLEMENTALNOTICE addingto the NOTICE OF PROPOSEDBCHANGESthat
wasissuedon August4, 2011 concerningtheseproposedegulationrevisionscontainedn the
Departmenof Law file numberdU2012200081 ThisSUPPLEMENTALNOTICEIs beingissued
becaus¢heDepartmenof LaborandWorkforceDevelopmenhasdecidedo hold oralhearingson
theseproposedevisions. Thehearingswill be heldasfollows:
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CHAPTER 5

Organization and Numbering of the
Alaska Administrative Code

ORGANIZATION OF THE AAC

Regulationsin the Alaska Administrative Code (AAC) are organizedinto the following
classificationsn muchthe samemannerasareAlaskaStatutes:

Title

Part

Chapter

Article

Section

Department,other state agency, or subject matter (e.g., Title 11. Natural
Resources).. Thiswouldbecited 11 AAC. At thebeginningof eachtitle thereis a
list of the"parts" (if used)andchaptersn thattitle.

Division of a departmentsomeothermajor agencywithin a departmentpr some
otherbroadsubjectmatterdesignatior{e.g.,Part 2. Parks, Recreation,and Public
Use. -- to correspondto those programswithin the Departmentof Natural
Resources)If it isusedthisclassificatiorappearstthebeginningof thetitle butis
not reflectedin the citation for a regulationin thattitle. It is merelya meansof
groupingregulationswithin thetitle to makeit easietto locateprovisionsthatrelate
to aparticularsubjector function.

A lesscomprehensivgroupingof provisionsunderapartor title (e.g.,Chapter 09.
State Recreation Rivers System). This would be cited 11 AAC 09. This
classificationis often usedto distinguishdivisionswithin a departmentboard,or
commissiongrto distinguishmajorprogramswithin anagency.At thebeginningof
eachchaptetthereis eitheralist of the"articles"(if used)or alist of thesectiongif
articlesarenotused)in thatchapter.

Thisclassifications oftenusedo organizehesectionsvithin achapteinto logical
groupingde.g.,Article 2. Useby General Public.). If articlesareusedanarticle
listing appearatthebeginningof thechapterputthearticlenumbetis notreflected
in thecitationfor aregulationin thatchapter.At thebeginningof eacharticlethere
is alist of thesectiongn thatatticle.

The basicunit usedto containcloselyrelatedprovisionson a particularpart of a
processor program(e.g.,11 AAC 09.010. Float plane landing areas).
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An individual sectioncanbeorganizednto two or moresubdivisionsf necessg to makeit easier
to readandunderstandhe materialin the section. Sectionsubdivisionsin theorderin whichthey
would beused,areshownin Figure5.1.

Figure 5.1 - SectionSubdivisions
First -- SUBSECTIONS:designate@s(a), (b), (c), etc
Second -- PARAGRAPHS: designateas(1), (2), (3), etc.
Third - SUBPARAGRAPHS:designateas(A), (B), (C), etc.
Last -- SUB-SUBPARAGRAPHS:designateas(i), (i), (iii), etc.

It is betterto increasehenumberof sectionghanto subdivideasinglesectiontoofar. Try to keep
thingssimpleandlogical.

Everyprovisionmustbewithin asectionsubsectionparagraphsubparagraplor subsubparagraph,
andmaynot beleft without oneof thosedesignations.

Following the sectionnumberand headingthetext of aregulationmaynot be givenanumberor
letterdesignatiorunlesgherearetwo or moresubdivisionsatthesamedevel-- thatis, an(a) mustbe
followedbya(b),a(1) bya(2),andsoon. If asectionconsistof asingle integratedstatementhe
sectionis not subdivided. SeeChapter7 of this manualfor exampleson how to format and
subdivideregulations.

If a sectiondoesnot have multiple subsectionsbut doeshaveleadin languagefor a seriesof
provisionstheleadin languageshouldnot bedesignate@dssubsec'(a),” andthe elementsn the
seriesshouldbedesignate@sparagraphwith Arabicnumerals.Figure5.2 containsanexampleof
aseriesof provisionsthatfollow leadin language.
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Figure 5.2 - Seriesof Provisions

11 AAC 05.990. Definitions. In this chapterunlessthe contextrequiresotherwise,
(1) "commissionermeans. . ;
(2) "departmentmeans .. ;

(3) "director"means.. ..

NUMBERING

Thenumberingsystenusedin the AAC is similarto thatusedin the AlaskaStatutes.Chapterand
sectionnumberswithin eachtitle havebeenarrangedso that new chaptersand sectionsmay be
insertedvithoutdisruptingthenumberingsystem.For consistencyeachchapteis identifiedwith a
two-digit numberand eachsectionwith a threedigit number. Only whena title is "full" is it
permissibleo usemorethantwo digitsfor achaptemumberandonly whenachapteiis "full” is it
permissibleo usemorethanthreedigits for asectionnumter. In eithercasetheadoptingagency
mustconferwith thelegislationandregulationssectionof the Departmenbf Law beforedeparting
from thestandarchumbedimitation. Whendesignatingectionor chaptemumbers|eavegapsin
thenumberingsothattheunusechumbersareavailablefor future provisionsthatneedto appeain
thoseocationsbecaus®f subjecimatterorlogic. Usually,sectionshouldoenumberedy 10'sand
chaptersiumberedy5's,dependingiponthetotal numberof sectionor chapters.If moresection
or chaptemumbersareneededsmallergapsmaybeleft betweemumbers.A sectionnumbemay
beusedonly oncein a chapteranda chaptemumbermaybe usedonly oncein atitle.

To preservéiistoryandcontinuity,to avoidconfusion andto avoidwastingnumbercitationsin the
AAC, anewsectionnumbermay not be usedfor a sectionon essentiallythe samesubjectasan
existingsection. Converselythe sectionnumberof arepealedsectionmaynot bere-used.

In addition,whenrepealingasubsectiomlonotreletteranyfollowing subsectionsofill thegapleft
by therepealegrovision. Forexamplejf anagencyepealsubsec(b) of asectionthatcontains
four subsectiongheagencyshouldnotamendhe sectionto move subsec(c) upto (b), and(d) up
to (c). An exceptionto this is whenan agencyrepealsandreadoptsan entire sectionbecauset
needdo extensivelyreorganizeor revisethe section,andin doingsotheagency'moves"material
aroundwithin thesecton. Also, if anagencyneeddo addanewsubsec(c) amongexistingsubsecs.
(a)- (d), theentiresectionmustberepealecandreadopted.
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An agencymay not usetherepealandreadoptmethod(nor the amendingmethod)to changehe
basicsubjectmatterof anexistingsection. (Thesamerule appliesto anexistingsubsectiounless
thesubsectiofis in anexistingsectiornthatis beingrepealecgndreadoptedo extensivelyeorganize
the materialin it.) The differing subjectmatterinsteadmust be placeal in a new section(or
subsectionandtheexistingsection(or subsectionjnustberepealedif necessary)To avoidlegal
problemstheagencymustcontacthelegislationandregulationsectionof theDepartmenof Law
beforestartinga regulationproject thatcomprehensivelyevisesa chapteror title.

ORGANIZING PROVISIONS WITHIN A CHAPTER

Sectionsareusedto organize¢hematerialwithin achapteinto logical groupingsof subjectmatter.
Sectionswithin a chapterareoftengroupedby subjectmater into "articles."”

The purposeof organizingmaterialinto sectionsandarticlesis to makethe regulationseasierto
understandby keepingcloselyrelatedprovisionstogetheandby dividing materialatlogical points
to avoid provisionsthatarelong andconfusing.

The arrangemenof sectionsandarticlesin a chaptergenerallyshouldresultin alogical flow of

thoughtfrom thefirst sectionto the last. Any introductoryprovisionsshouldcomefirst. These
provisionsmight explainto whom the regulationsin the chapterapply, or the purposeof the
regulationgn thatchapter. (Note that, with few exceptionsanagency'sfindings" regardingthe
relevantregulatoryprogramarenot aregulation. Theyshouldnotbeassignedsectionrnumberor

appearintheAAC.) Provisionssettingrelevaniproceduresindrequirementsvould comenext,set
outgenerallyin theorderin whichtheywill occurunderthe program. Generaprovisionsarelast.
Thesesectionsinclude provisionsthat apply generallyto the programor function but are not
procedural, such as provisions regarding norntdiscrimination, departmentwaiver of certain
requirementsanddefinitions. As anexampletheregulationdor aloanprogrammightbegrouped
into articlesin thefollowing order: (1) "applicability andeligibility," (2) "applicationprocess,(3)

"departmenteviewanddecision,"(4) "appeals,'(5) "loanterms,"and(6) "generalprovisions."

To avoid confusion,if a chapterdealswith severaldifferentprogramsfunctions,or subjectsthe
sectiongn the chaptermustbe groupedinto articlesfor eachprogram function, or subject. If a
chaptedealswith asingleprogram function,or subjecttheuseof articlesis notalwaysnecessary.
However,asthenumberof sectionsn thechapteincreasessodoestheneedto groupthesections
into articles.
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Articles in a chaptermustbe numberedconsecutivelywithout regardasto whetherthe article
numbercorrespondso the group of sectionnumberscontainedin that article. For example,if

"Article 6" is the next consecutivearticle numberavailablefor a group of "generalprovisions”
numberedas sections.900 - .999, usethat article number. Do not attemptto matchthe article
numberto the sectiongroupingby using"Article 9."

Consultthelegislationandregulationsectionof theDepartmenbf Law earlyin thedraftingprocess
for adviceon organizingregulationprovisions.
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CHAPTER 6

STYLE, GRAMMAR, AND WORDS

A stateagencyjncluding a boardor commissionshouldmakesurethatits regulationsareclear,
direct,andunderstandabli® thepublic, especiallyto thosewho mustcomplywith theregulations.
Thekeyisto useplainEnglish,aconsistenstyle,correctgrammar,andprecisewvords. Thischapter
includesgeneratulesfor gooddraftingandhighlightsanumberof commonbutsignificantdrafting
errors. As a generalrule, if thereis a questionasto the organization,form, or wording of a
regulation, the organzation, form, and style usedin the Alaska Statutesare followed. The
LegislativeAffairs Agency'sManualof LegislativeDrafting mayprovehelpful.

GENERAL RULES

Thefollowing generarulesapplyto all effectivewriting, but especiallyto regulationdrafting:

1.

Useplain English,avoidjargon,andthink abouteachword thatis written. To help
ensurethatthe agency'sdesiredresultsare achievedthe wording of a regulation
mustbe clear,easilyunderstoodandasaccurateaspossible. Remembethatthe
public mustcomplywith it andcourtandadministrativdaw judgesmustapplyit.

An amendmenshouldmatchthe style of the existingregulationbeingamended.

Useconsistenterminology. Do notusethesameword or phraseo denotedifferent
things,or differentwordsor phrasedo denotethe samethings.

Write simply andconcisely,but makesurethatthe wordsselectechccuratelystate
theagency'sneaning.

Avoid long andcomplexsentencesBreaktheminto two or moreshortandsimple
sentencesFor exampledo not putalist of exceptionsnto onesentencavith the
generalegalrequirement.Instead usethefollowing approach:

An applicationmustbereceivedby the departmenno later thanApril 15.

However thedepartmenwill accepitalateapplicationif it wasreceivedno

laterthanApril 30andtheapplicantshowsto thedepartment'satisfaction,
that
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@Q...;
2)...;
3)....

6. Draft the regulationin a logical progression. For example,startwith receipt of
applicationsmoveto agencydecisionontheapplication andfinally discussappeal
rightsondenialof applications.Breakingaregulationinto subsectionsr paragraphs
may be helpfulin clearlystatingthe stepsin the process.

7. Whenusingtheword"includes,"asin adefinition,donotadd"butis notlimited to."
SeeAS 01.10.040(b).
8. Do notrely on chapterarticle,section,or subsectiormeadinggo clarify thetext of

theprovision.

PREFERRED USAGE

1. Do notusewordsor phraseghatarelongeror morecomplicatedhannecessaryo
expressanidea. Forexample say"use"insteadof "utilize."

2. Avoid "legalesevordsor phraseshatareusedsolelyto maketheregulationsound
legal. Forexample:

Don'tsay Say
"providedthat" "if" or"however"
"said" or "such"asin "the" or "that" or "those"

"saidcorporationshallcomply. . . ."

"prior to" "before™
"subsequentn” "after"
"pursuanto” "under"
"wherein" "in which"
"therein” "in it"

"in theeventthat" "if"
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Don'tsay Say
"null andvoid"” "void"
"rulesandregulations” "regulations”
"ceaseanddesist” "stop”
3. Whenevelpossible usethe presentense. For example:
Don'tsay Say
"A permitshallberequired. . . ." "A permitis required. . . ."
4, As agenerakule, usethe activeratherthanthe passivevoice. Forexample:
Don'tsay Say
"A committeemustbeappointed "The directorshallappoint
by thedirector. . . ." acommittee. . . ."
5. Usethethird person.For example:
Don'tsay Say
"You shall. . .." "An applicantshall. . . ."
6. As agenerakule, usethe singularnumber. Forexample:
Don'tsay Say
"Applicants shall submit "An applicantshallsubmit
therequiredfees." therequiredfee.”
7. As agenerakule, expressdeaspositively.
Don'tsay Say
"This sectiondoesnot apply "This sectionappliesto a
to apersonover21 yearsof age." EegrsenZl yearsof ageor
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8. Avoid parenthesif thetext of aregulation. For example
Don'tsay Say
"personalinformation”(social "personalnformation”includes
securitynumber marital status, socialsecuritynumbermaital
orage) statusandage

0. Usegenderneutrallanguagef it is feasibleto doso(e.g.,use"firefighter" insteadf

"fireman"). Gendefneutralanguages generallyamoreaccuratalescriptiorof the
agency'sntent (i.e., a manor a womancan be employedas a firefighter). It is
permissiblego continueto use'"fisherman“and"seamanto referto eithergenderas
thosetermsarecommonlyusedin thosefields.

10. Do not usemasculineor feminine pronouns(e.g., "his" or "her"), and don't mix
singularsubjectnounswith plural pronouns.

Don'tsay Say
"An applicantmustsignhis or her "An applicantmustsignthat
[their] application." person‘sapplication.”

11. Use"state"insteadof "Alaska."

COMMAS; USEOF "AND" AND "OR"; PUNCTUATION

1. Since courtsand the public rely on punctuation,punctuatecarefully but do not
dependbn punctuatiorto conveytheagency'sneaning.

2. If aseriescontainghreeor moreelementshatarenotsetoutin separat@aragraphs
or subparagraphgjseacommaaftereachelementexceptthelastone,asfollows:

An applicantmuststatetheapplicant'®ducationabackgroundyork history,
andwork referencesn theapplication.

Do not put a connectorof "and" or "or" betweeneveryelement in a series. For

example:

Don'tsay Say

"The applicationmustcontain "The applicationmustcontain
X andY andZ." X,Y,andzZ."
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When setting out a seriesof elements,do not put a mixture of "and" and "or"
connectorbetweertheelements.To say"A, andB, or C" is ambiguoussinceit is
not clearwhetherA andB mustalwaysbetogetherwith C beinganalternative pr
whetherjust A mustalwaysbe presentwith eitherB or C alsobeingrequired. To
avoidtheproblem puttheconstantelemen{theonethatmustalwaysbepresent)n
thelanguagédeadinginto theseriespr say"A andeitherB or C." Whendealingwith
alongerseriesanothemlternativasto putthe"and"elementsn onesubsectiomnd
the"or" elementsn anotlrer subsection.Forexample:

(a) An applicantshallsubmittherequiredfee,acompletedapplicationand
educationatranscripts.

(b) An applicantmay provide referencdetters,writing samplespr other
documentghattheapplicantbelievesarerelevant.

3. Do notuse"and/or"asa connectolbecauset is ambiguous.Use"and" or "or" as
describedn thediscussiorabove.

4, If asubsectiortontainsseveraparagraphghatarepartof onecontinuousstandard,
theparagraphshouldbelinked by acomectorof "and"or "or," asappropriate For
example:

(a) An applicantfor renewalkhalldocumentompletionof 45 contacthours
of continuingeducatiorthatincludea minimum of
(1) six contacthoursin substancabusesducationand
(2) three contacthoursin professionakthics.

or

(a) An applicantfor renewalkhalldocumentompletionof 45 contacthours
of continuingeducatiorthatincludea minimum of six contacthoursin
(1) alcoholabuse=ducationpr
(2) substancabu® education.

But if asubsectiorcontainsseveralparagraphshatarenot partof onecontinuous
standarcandareprecededy languagesuchas"asfollows" or "the following," no
connections needed.Forexample:

(a) Thefollowing feesareestabli®edfor mobile homedealers:
(1) applicationfeefor initial registration $50;
(2) registrationfeefor initial registrationperiods $150;
(3) registratiorrenewalfee, $510.
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5. If aparagrapltontainanorethanonesentencethesentencemustbeseparatetby
semtcolons,not by periods. Forexample:

(a) An applicationmustbe
(1) onaform providedby thedepartmentthe departmentill
notacceptanapplicationsubmittedn anyothermanner;and
(2) accompaniethy thefee.

6. Finally, avoidusingparenthesis thetextof aregulation.Commascanseparat¢he
wordsandphrasesn thetext.

Don'tsay Say
Thecarrier(or its successoin Thecarrier,or its successoin
interest) interest,

CAPITALIZATION

1. Usecapitalssparingly;asageneralule usethelower case.Forexample DO NOT
CAPITALIZE:

constitution; legislature; state; president;divisions or sectionsof departments;
positiontitles suchaslieutenantgovernor,governor,commissionerchief justice,
judge;substitutedor official titles suchasboard,commissioncommittee supreme
court,superiorcourt,code.

2. Thereareexceptions.Forexample CAPITALIZE:

Act, whenusedn thesensef astatutePresidentywhenreferringto the Presidenof
the United States;the full official title of a departmentpoard,commission,or
committee suchasthe Departmenbdf EducationandEarly DevelopmentTwenty
SeventhAlaskaStatel egislatureor Legislatureof the Stateof Alaska;Constitution
of the Stateof Alaska;AlaskaAdministrativeCode;AlaskaWorkersCompensation
Board.

ELECTRONIC TERMINOLOGY

As mentionecelsewheren this manual the useof anelectronicmeansf contactinganagencyor
obtainingcopiesof proposedegulationsaandothermaterialcanbehelpfulto thepublicaswell asto
stateagencies. Referencedo the electronicmeansshouldbe donein a formal mannerif the
referencas within the text of a regulation,but somereferencesnay be donein a moreinformal
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manneif thereferences in aneditor'snotefor aregulationorisin relatedmaterialsuchasapublic
notice. Followingareexample®f electroniderminology,shownin themanneiin whichtheterms
maybeusedin regulationtextandin relatedmaterialsut aseditor'snotesandpublic notices:

Termasit maybeusedin regulationtext Termasit maybeusedin relatedmaterial
"by facsimiletransmission” "by fax"
"by electronicmail” "by e-mail”
"Internetaddress” “Internetaddress”
"department'svebsite” "department'svebsite”
"telephonenumber™ "phonenumber"

NUMBERS
1. Numbersfrom onethroughnine arewrittenin wordsonly:

one,two, three,four, etc.

2. Numbersoverninearewrittenin figuresonly, exceptthatif suchanumberis atthe
beginningof asentencét is written out:

3. Whena hyphenateghrasecontainsa numberover nine aswell asonefrom one
throughnine,usefiguresonly:

... ElectionDistricts7 - 15. . .

4, The older, redundantstyle sometimesusedin legal documentde.g., "five (5)")
shouldnot beused.

5. Ordinalnumberdollow thesamerules:

first, secondthird, etc.;10th,21st,32nd,etc.
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Whenreferringto money,usefiguresonly:
$5 (not $5.00),$15,$4.50,$15.35,$3,190.54

Thereis norigid rule for fractions. For commononeslike "one-half" or "three
fourths"spellthemout, butfor oneslike "9/32" or "2/3" just usethefigures.

In statinga percentageglo not usethe percentsymbol(%). Spellouttheword:

"six percent,’or "14 percent"

MAY, MUST, SHALL, AND WILL

Usetheword"shall" only toimposeadutyuponsomeonée.g.,"The schooldistrict
shallensurehateachstudenis immunized."). Avoid theuseof theword "should"”
in regulationssinceit doesnotimposea duty, requirementor regulatorystandard.

Usetheword"may" to grantaprivilegeor discretionarypower(e.g.,"A persormay
applyfor agrant.”).

To showthata stateagencymight or might nottakea particularactionthata statute
authorizest to take,usetheword "may."

Usetheword "will" to statewhatthe adoptingstateagencywill do underspecified
circumstancesThe"will" languageommitstheagencyto aparticular procedurer
action(e.g.,"The departmenwill acceptapplicationauntil Decembe1, 2012.").

Whenimposinga duty, grantingpermission,or committingto or prohibiting an
action,follow thestyleillustratedbelow:

Thedirectorshallissuealicenseo aqualifiedapplicant. (This regulation,adopted
by thecommissioneof theagencyjmposesa duty uponthedirector. Thedirector
hasno discretionif the applicantis qualified.)

Thedirectormayinspectrecordsof a granteeduring routinebusinesshoursof the
grantee. (Here,the directoris given discretionarypowerby the commissioneto
inspectundercertaincircumstancessuchasroutinebusines$iours)

The departmentwill provide a hearingto an applicantdenieda license. (The
departmentis committingitself to providinga hearing.)
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The directormay not issuea licenseto an applicantwho hasa felony conviction.
(The adopting authority (i.e., commissioneror department)specifically denies
permissioror authorityto thedirectorto issuealicenseunderthesecircumstances.)

A persormaynot operateavehiclewithoutadriver'slicense. (Do notusethe"No

persommay. . ." phrasing.)

6. Usetheword"'must"ratherthan"shall" to stateamandatoryegalrequiremenin the

following circumstances:

a.

A regulationshouldnot paraphraser restatea statute. Paraphrasingr restatinga statute

a.

Precondition-- "One memberof the board must be a physician.” The
member'gualificationasaphysicians apreconditiorfor appointmento the

board,notarequirementmposedafterappointmento the board.

Inanimateobjects -- "A stateoffice building musthaverampsfor persons
with disabilities.” (Note: anentitymadeup of people suchasacorporation,
schooldistrict,or statecommissionis notconsidere@ninanimateobjectfor

this purpose.)

RESTATING STATUTES

doesnotcreatearegulationnordoest addto theforceof thestatute;
aregulationimplementsjnterprets,or makesspecificthe statutory
law beingerforcedor administeredy theregulatoryagency;

makest morelikely thaterrorswill occur,becausé€l)themoreoften
a statuteis paraphrasethe greaterthe chancesare of its meaning
being inadvertentlychanged;and (2) the more placesa statuteis
statedthe greatethe chancesreof subsequerdgtatuteamendments
not beingreflectedin all of thoseplaces;

canmisleadthereadeiinto thinking thatall pertineniaw onagiven
subjectis reflectedin theregulations;

can presentserious problems in determining whether a given
regulationthatparaphrasesstatutdas intendedo bemerelyahelpful
restatementof the law or is actually something of different
substantivemeaningadoptedfor the purposeof implementingthe
Statute.
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FINDINGS

Oftenanagencygspeciallyaboardor commission;adopts'findingsregardingoneor more
regulationprovisions,to provide importantbackgroundnformationor to documentthe
agency'gationalesupportingthe regulationprovision(s). Becausdhesefindings arenot
themselves regulationunderthe Administrative ProcedureAct, only in extremelyrare
circumstancemaytheybeincludedin aregulationprovision. Consultthelegislationand
regulationssectionof the Departmenif Law beforeincluding findingsin a final setof

regulationdor adoption.
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CHAPTER 7

WORD-PROCESSINGAND FORMAT
REQUIREMENTS

Standarddor the preparationof regulationsprojectsare importantfor maintaininga uniform
administrativecodethatis consistenfrom agencyto agencyandfrom progranto programwithin an
agency.While Chaptei6 discussegeneraktyle,grammarandwordingrequirementghis chapter
discussethemechanicastandard®f howto uniformly prepareanddisplayregulationssothatall
canreadandunderstandhem. Adherenceo thesestandardérom thebeginningof the projectwill
avoidtheneedfor revisiondaterandwill expeditereviewbytheDepartmenbf Law. SeeAppendix
C of this manualfor examplef how regulationsareto be setout.

GENERAL WORD-PROCESSINGINSTRUCTIONS

1. Spacing Doublespacingof a draft regulationmakesthe regulationeasierto read
andedit. However,anagencymightwishto single spaceheversiondistributedfor
publiccommentto reducecopyingandpostagecoss. Whena setof regulationss
adoptecandsubmittedo theDepartmenof Law for final review,it mustbedouble
spacedo facilitatefinal editingandthe additionof notesto the publisher.

2. Doublesided:singlesided- An agencymightwishto doulde-sidethecopiesof the
regulationghataredistributedfor publiccommentto reducecopyingandpostage
costs Thefinal adoptedrersionsubmittedo theDepartmenof Law for final review,
however mustbesinglesided

3. Paper Only standardjualty, 8%2inchby11inch,20-b. white papershouldbeused.
4. Margins- Marginsshouldbe oneinch onthesides top, andbottomof the page.
5. Layout- Do not usefull justification.

6. Font;print color - Useafontthatis clearandeasyto read(suchasCourieror Times
New Roman),anda print color of black. Usea font sizeof 11 or 12. To avoid
confusion,italicize the lower-case"L" when it is being usedas a subsection
designatior("(1)"). (In Courieror TimesNew Romanfonts,theunitalicizedlower-
case'L" lookslike thenumeral'l" whenprinted.).
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