L M. ROSS
Direcian

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

T30 FIRST STREST NE SWtTE 1100
WasapmToN, D.C, 20002
1266258

209
UDMRT
s o

Angust 2, 2004

L

' vig faesimile
pm-Motﬁbm of Congress:

We, the undarsigned Atfomneys General, write to express our concem about the rocently

Junk Fax Preveotion Act of 2004 (ALR. 4600, S, 2603, and S. 2569), which seeks to

amend the juak fax yeovisions of the Telephone Consumer Protection Act ("TCPA"). Sines our

offices have cxperiense in caforcing the TCPA, we wigh to offar our perspective on the effect of

the proposed changes avd to suggest passible changss to improve effective enforoement of the

TCPA. W= are concened that the proposed changes to the TCPA could create obstacles to

future offective coforccment of the statate and go beyond messmtes nscessary to protect
legitimate businesses.

Fixst, we support the Federal Communications Cornmisgion’s (FCC) proposed regulation
that simply becsuse a person has an established business relationship with o business, that pason
has not indlcated Lis or her sxpress invitation or pemission to racejve junk faxes. Wevertheless,
should Congress dstermine that an “‘established business relationchip™ does indicate a person’s
consent to receive junk faxes, certainly the definition of that teem should be consistent with the
FCC's intzpretation of the term elsewhere in the TCPA. In establishing the Do-Not«Call
Registry, the FCC, as well as the Faderal Trade Commissien (FTC), both concluded, based on an
extensive sdministrative Tooond, that an established business relationship should be lmited ta 18
. months following a consumer’s last transaetion with the business or three months following an

inquiry or spplication. Yet, under HR. 4600 and S. 2603, the time period dwing which 2
Gopapany can elaim it still has an established business relationsbip with a consumer could bo
somswhere between five and seven years. This bill would ropresent a dramatic depaxtere from
existing definitions. - ; ]

o In its considaration of the appropriats length of time Sor imiting the cstablithed business
relationship, the FIC specifically determiniod that consmuners who repeived a call Som a

with 'which the most recent transaction was two Years igo would “likely be surpriged
by that call and Snd it 10 be unexpected.” The FYC went on to conclude that 18 months “sirikes
& balance between industry’s needs and conhwmenrs’ privacy rights and reascnable expectations




about who may call them and whea™' I Congress is tp create an “estsblished business
relstionship” exception to the prohikition on sending msolicited faxes, the defimition of
“established buainess yelationship™ should be narrow, specifically dofined, and eonsistent with
the FCC and FTC rules defining the same phrase in similar contexts.

The tangible costs imposed on the vecipients of fax advertisements further suppost our
position that the definition of an “established business relationship” should be narrowly drafted.
n fast, a comsumer’s right net to be foreed to pay for the advertising of others, a3 practice many
consumers consider to be theft, may be even greater than a consumes’s right not to ba disturbed
by telemarketing cglle. 1fa consumer wenld be surprised by a tolemarketing call from a business
with which they have not done business in two ysars, as the FTC concluded, the consumer would
likely be outraged at having to recaive and pay for an 1nsslicited fax from the gamo company,
cspecially five to seven years later. Additionslly, a busimess is not digsdvantaged by the
narrower time limit because it atll] has 18 months to contact former custamers to determine if
they would Lke to contmne receiving the faxes, -

Second, we recommend that Cangcess elarify that tho established businesa relationship
appliuomyincirwwhuuthcmﬂmugoo&oram&m are being advertised,
i.e, the saller 25 that term ix defined by 47 CR.R. § 64.1200(£)(S), has an established business
relationship with the reciplent. We do not belisve that the langnage in H R 4600 aud S. 2603
permits the established business relationship exception to be transferred from the business
entitied 1o the cxesption 1o the fax broadeaster that sends ont faxes for many different companies.
. Thiv point should be clarified in the legislation.

Third, we strangly recommend that Congress require that, when an established business
ralationship does not exist, a consumer’s express {nvitation or permission be in writing, just as it
i3 in tha De-Not-Call context. Since the business sending the fax has the burden to prove that it
has the'express pemnission of the recipient before it sends the fax, it is pradent to require the
buginess to ksep written records i which conswmers give their express permission.
Furthemaore, requiring the busiorss to substantiate a claizy of permission by maintxining written
documentstion signed by the recipiant will make cofurcement of the statuts more efficint
without waduly burdening Jegitimate fix advertisers who would benefit from the clarity of such a
straight-forward requirerens. ;

Fmﬁ.tbeMAahcuﬁhamdﬁdwmthesmdwmdﬁxeadvﬂﬁﬁuguﬁnm
are clearly identified to the pecipient. In the Statcs’ enforcemnent actions under the TCPA, we
hav:ﬁ:updmnmtudmlngymblsMthowmmpmmtheStamﬁ'nmacoming
information sbous the origin of the fuxes. Far example, tho “scat fom™ number that zppeats in
the header of the cammerelal firx is razely the actpal mumber nsed to send the fax. Moreover,
fax broadcasters” names are ravely connected to the tolsphone lines used to wapsmit the faxes,
Additionally, the States have had problemns identifying and serving thoss violating fhe TCPA
bmmcmxbrudmmdomtidmﬁ&monmypoﬁm of tie junk fx, the

¥ - - :

Drwing e FTC's rulnaking process, the longart period 1t induytry represertasives sugiestad for an estabhiched
buﬂpﬁ.ndlﬁﬂﬂhhmi‘nuﬂu,whuhhmihuurﬂunhﬁwm n da coxzent
version of HLR. 4600 and 4. 2601, The FTC conchuded that @hars was uo support for & 3 time period.



busineesep nquﬁshggmdsmMcudothmﬂﬁrﬂzmndwsontheﬂu,mdmeadqum
for the fax broadeasters are geusrally post offics baxes, The States have ﬂn'therhndpmblapm
ensuring thet commnmhwbmsmmnninmmdrm removed from fax lists
becauss the fax broadcastars uge wulitple removal aumbers, often the only way to identify the
fax broadcaster, and vary hem often,

To address these concerns, we suggest that the TCPA balmundudtoruquirethuwury

fax discloge the identity of the fax brondcastey, including: (8) a physical addvess for the fax
5 actual place of businesa; (b) a telephone sumber the recipient can call and speak to

2 live parsan; (c) the identity of the buainess advertising, including a valid phyeical addrese for

WeﬁPPmc!mYﬂuraanhidmﬁonofnuremmaboutjmk faxes. Upsolicited fux
Somplaurts arc consistontly a top area of compleint in our offieey 80 this iz cbviously an

Sincerely,
Moradatyene (At Cair-
Hardy Myres . Chanlie Crint
Artomey General of Oregon Attamey Genenal of Florida

Member, Unsolicitad Faxes Working Group

Co-Chair, Conswmer Protection Cornmittes

Lisa Madigan
Attorney General of linois
Mermber, Unsolicited Faxes Working Group
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Roey Cooper
Attomey General of North Carolina,

Member, Unsolicited Faxes Working Group
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Troy King
Attomey General of Alabama
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Toxy Goddard
Attomay General of Arizons
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Attorney Gensral of Colorado
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M. June Rrady
Atomey General of Delaware
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Thurbert Baker
Antomey General of Georgla
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Attomey Ganers] of Hawaii

Greg Abbott
Artorney General of Texas
Meauber, Unsolicited Faxes Working Group
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Gregg Renkes
Attorney General of Alaska
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Mike Becbe
Attornsy Geners] of Arkansas

Richard Blumenthal
Altomey General of Connectent
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Robert Spagmolet
Anomsy General of the District of
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Donglas Moylaa
Attermey Gmml of Guam
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Mark Recktenwald

Director, Office of Consumer Prataction of
Hawaii®



Lawronce Wasden
Attornoy General of Idaho
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Gregory Stumbo
Attorpey Gereral of Kemucky

Joseph Curran, Jr.
Attomey Geneyal of Maryland
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Mike Cox
Attorney General of Michigan

eremiah Nizon
Attorney General of Missouri

Briag Sandoval
Attorney General of Nevadan,
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Patrieis Madrid

Attornoy Genegal of New Mexico
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Jim Fatre
Attorney General of Qhia
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Tom Miller
Attomoy General of Iawa
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Steve Rowe
Attemney General of Maine
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Tom Reilly
Atormey Genegal 6f Massachusetts
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Mike Hatch
Attomey General of Minnesota

Mike MeGrath
Attorney Genera! of Montana
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Kally Ayntte
Anomey Gencral of New Hampehire
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Bhot Spitzer
Attamey Geaeral of New York
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W A Drew Bdmondeon
Attoraey General of Oklahams
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Gerald Pappert
Attomey General of Pannsylvania

Patrick Lynch
Aftomney Geneml of Rhode Island

Christine Gregoire
Atomey General of Washingtoy
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hm:nhlugq: !
Antomey General of Wisconsin
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Ansbelle Rodriguez
Attorpey General of Pucrto Rico

William Sorrell
Attomey General of Vermaont

Darrell MoGraw, Jr.
Attomey General of West Virginia
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Pat Crank
Attorney Genezal of Wyoming



